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Ten Major Cases Worldwide
By Paul Stibbard, Baker & McKenzie
UNITED KINGDOM
Revenue Forces Bank Disclosure
In R v Inland Revenue Commissioners Ex Parte Banque Internationale a Luxembourg SA (2000) STC 708, the High Court dismissed an application for judicial review by Banque Internationale a Luxembourg SA (“BIL”) against the Inland Revenue. BIL wished to set aside disclosure notices in connection with a Revenue investigation into artificial tax schemes seeking to avoid UK tax in excess of £150 million through payments to an employee share ownership trust (“ESOT”).
This case provides a good example of the Revenue’s attempt to attack those behind contrived tax avoidance schemes which operate in a way which the Revenue believe Parliament would not have intended. 
This case is interesting because of the contention that these notices impinged upon BIL’s and their customer’s confidentiality, and the rights of privacy under Article 8 of the Convention for the Protection of Human Rights and Fundamental Freedoms 1950. Although that argument found little favour with the High Court in this case, with the Revenue’s powers to obtain information being progressively enhanced, and the coming into force of the Human Rights Act 1998, this may be the start of a more sustained challenge to the Revenue’s powers with respect to alleged infringements of Human Rights.
In determining whether to attack the efficacy of a particular tax structure, the Revenue seeks to gather as much information as possible from third parties. It has increasingly gained stronger powers to do so. Plainly, those concerned with aggressive tax planning should be aware for example that the Revenue are likely to regard the handing of cheques around the table at a meeting as being merely a circular transaction. It may be by itself insufficient to sustain the legal substance of a particular transaction.
The evidence submitted by the Revenue in this case seems to indicate that the Revenue is likely to view with considerable disfavour any attempt to drain funds away from a corporate entity, in this case through massive payments to an ESOT, leaving inadequate funds to pay any UK tax should such payments not qualify as tax deductions.
Following amendments in the Finance Act 2000 to the powers of the Revenue contained in Section 20C, henceforth those subject to a Revenue raid may be required to produce computerised information in a form which can be taken away. Clearly, where the UK based computers are networked in with other overseas offices, the Revenue may be able to obtain overseas information which is accessible from the UK.
JERSEY
Jersey Court Orders Disclosure of Letters of Wishes
During the course of divorce proceedings between R and his wife, there was a dispute as to the extent of the financial provision R should make for his wife. The High Court made an Order that R should disclose copies of settlements of which he was a beneficiary, including, amongst other things, all letters of wishes current and past.
In the ensuing case, Rabaiotti Settlements (Royal court of Jersey 30 May 2000), the Jersey Court ordered the disclosure of letters of wishes and expressly assumed jurisdiction over two trusts governed by British Virgin Islands law which were being administered from Jersey.
This is the first significant case in which the Court of a tax haven jurisdiction has examined in detail the circumstances in which it may be appropriate for the trustees to disclose letters of wishes to a beneficiary. Whilst the Jersey Court did order the disclosure of the letters of wishes, there is a strong indication that in cases where letters of wishes are intended to be confidential, the Court would be reluctant to order their disclosure. It should also be noted that the Court ordered not only the disclosure of current letters of wishes, but also details of past letters of wishes, so as to provide a clearer idea of the settlor’s wishes with respect to the future conduct of the respective settlements over the relevant period.
Significantly, this case may give an indication that trustees of offshore trusts should seek guidance from the Court of the relevant jurisdiction before submitting to proceedings in another jurisdiction issued by a person who is not a beneficiary of the offshore trust. This is particularly relevant with the increasing frequency of matrimonial proceedings with respect to making financial provision for the other spouse. Indeed, the Courts of mainland jurisdictions, where appropriate, have determined to take into account the income and capital value of assets comprised in offshore trusts.  
Finally, this case provides a clear reminder to the trustees of trusts governed by the law of a foreign jurisdiction, (in this case the British Virgin Islands), that the Jersey Court may assume jurisdiction over a trust governed by a foreign law because that trust is being administered from Jersey.
SWITZERLAND
Swiss Courts Declare Guernsey Trust a Sham
Omni Holding AG (“Omni”), headed by Werner K. Rey (“Rey”), went into bankruptcy in 1991, with debts of over three billion Swiss francs - Switzerland’s largest ever corporate bankruptcy. Rey was subsequently sentenced to four years jail for fraud.
Beside the criminal proceedings against Rey himself, there were also several civil actions in the winding-up and bankruptcy proceedings. In particular, the Zurich District Court had to determine the validity of a trust (the “WKR Trust”) created by Rey, in accordance with the applicable law.
Since the WKR Trust was established under Guernsey law, it followed that Guernsey law was the applicable law, according to Article 154 section 1 of the Swiss Federal Code of Private International Law which deals with the validity of trusts.
In determining the validity of the WKR Trust, the court analysed the substantive rules in the trust deed, and whether the settlor intended to set up the trust. Given that Rey did not respect the integrity of the trust - he usurped the trustees’ powers and treated the trust as “his” own - the court concluded that the trust was a sham and of no legal effect.
This case is of considerable importance to private bankers in Switzerland. It provides the clearest indication that in any case where the Swiss Courts assume jurisdiction over a matter governed by the law of a foreign jurisdiction, they may seek expert evidence as to the validity of the trust under the applicable foreign law, including whether the trust itself was validly created and administered. This may be of particular relevance in the event that creditors, aggrieved spouses, heirs or other injured third parties issue proceedings in Switzerland to determine whether a foreign law trust can be set aside by reason, for example, of the trustees permitting the settlor to usurp their powers, contrary to the terms of the trust deed. 
Finally, this case provides an object lesson as to elementary mistakes which are made by the trustees who fail to exercise legal control of the trust assets and allow the settlor to represent to others that the trust assets are in fact his own assets, to deal with as he sees fit.
UNITED STATES
US Settlor Committed to Prison for Contempt
In Re: Stephan J Lawrence (United States Bankruptcy Court for the Southern District of Florida, Miami Division 8 September 1999), the Florida Court ordered the Settlor of a Mauritian Trust to repatriate its assets by 2 September 1999. He failed to do so, claiming that, because of the facts of the case, he could not be compelled to do an act which was impossible. The Court rejected this defense of impossibility on the grounds that the law did not recognize the defense when the impossibility was self created. The Court considered that he had retained power to enable the Trust assets to be repatriated and directed that he be committed to prison for contempt. He was further ordered to pay $10,000 per day until he purged his contempt.
In his judgment, the Judge referred to the Court of Appeal’s judgment in Federal Trade Commission v Affordable Media and stated, “There, the Court of Appeals correctly observed that it is the very purpose of these types of offshore asset protection trusts to create a scenario whereby a defendant can assert that compliance with a Court’s Order to repatriate is impossible... , the burden... of asserting an impossibility defense will be particularly high because of the likelihood that any attempted compliance with the Court’s Orders will be merely a charade rather than a good faith effort to comply.”
This case, following hard on the heels of Federal Trade Commission v Affordable Media, shows the increasingly tough attitude of the US Courts to Asset Protection Trusts.  Plainly, where appropriate, the US Courts have few reservations about exacting draconian daily fines and ordering imprisonment if the individual fails to comply with the terms of the requisite Court Order. Professional advisers concerned with acting in connection with Asset Protection Trusts with a US connection will no doubt wish to pay careful attention to the clear message to be gleaned from the judgements in both these cases. 
UNITED KINGDOM
Court of Appeal Disqualifies Shadow Directors
The case of The Secretary of State for Trade and Industry v. Deverell and Hopkins (Court of Appeal 21 December 1999) is a reminder of the determination of the relevant governmental authorities to identify those responsible for decision making in relation to a company’s affairs and, where appropriate, bring them to account.
In this case, the Court of Appeal determined that D and H were shadow directors of Euro Express Limited and should be disqualified under the Company Directors Disqualification Act 1986 by reason of the fact that they were shadow directors.
Various points should be noted from this case. Firstly, in the context of determining whether an individual has acted as a shadow director for the purposes of Section 22(5) of the Company Directors Disqualification Act 1986, it is only advice given in a professional capacity which falls within the relevant exception.
There is no longer a requirement for the relevant authorities to show that the board of directors should have acted as mere puppets or stooges to establish that they are shadow directors. It is merely necessary to identify that those individuals are the persons with real influence in the corporate affairs of the company. 
Neither is it necessary to show that the influence of such a shadow director must be exercised over the whole field of a company’s corporate affairs. It is sufficient that he is concerned at the most senior level and that his achievements are within the province of the directors.
It is now sufficient to show that the board is accustomed to act on the directions or instructions of the shadow director, rather than show that the board has acted in a subservient role.
In respect of consultants, the fact that he is the only signatory to a bank account may be an important factor to consider when determining whether a consultant is acting in the role of a shadow director, as may the fact that a consultant is paid more than the directors.  
Finally, if the directors usually take advice from an individual/ consultant in a non-professional capacity, it would be irrelevant that on occasions when he did not give advice, the board did exercise its own discretion. 
UK National held not to be domiciled in England
In the case of the personal representatives of F deceased v. IRC it was determined that although the deceased had married in England and acquired British nationality, this was not sufficient for him to lose his domicile of origin in Iran and acquire a domicile in England.
F was born in Iran of Iranian parents. Following his death in 1992, the Revenue raised assessments against his estate as he had become domiciled in the UK. His personal representatives appealed contending that he had retained his domicile of origin in Iran and had always intended to return there.
The Revenue based much of its case on Fís application for naturalisation and acquisition of a British passport. The acquisition of a British passport was not a conclusive factor in ascertaining his domicile. 
A change of domicile was not required as a precondition for naturalisation. Rather, F could only have acquired domicile of choice, in the UK, if he had become resident here with the intention of remaining here permanently or indefinitely.
The Revenue was unsuccessful because it was unable to show that F did not intend to return to Iran.
Tax Fraud Search Warrant on US Lawyer Upheld
The case of R v. IRC Ex Parte Tamosius (Queen’s Bench Division 5 November 1999) has interesting implications for legal professional privilege and the powers of the Revenue.
In this case, the Revenue had reasonable grounds for suspecting that T, a United States citizen engaged in international legal practice in London, was involved in arrangements for evading tax on commissions paid by one of the firm’s clients, by diverting payments offshore, and that he had assisted in concealing those arrangements from the Revenue. On these grounds, the Revenue obtained a warrant to enter and search his offices. T subsequently made an application for Judicial Review on the basis that the warrants were invalid because they failed properly to specify the nature and dates of the offences under investigation. The Court determined that legal professional privilege would not apply in such circumstances.
This case is important, inter alia, with respect to a number of issues. In so far as the Revenue is able to show that a legal adviser is involved in arrangements for evading tax, or assisting the concealment of these arrangements from the Revenue, the Revenue may be able to obtain warrants to enter and search the legal adviser’s offices and need not list all of the relevant documents to be examined or seized.
Secondly, the Court noted that obtaining the search warrant provides the Revenue with the key to the door. Once the Revenue officers have entered the premises, in the course of their searches, they can decide what to seize, without relying on the terms of the warrant for guidance. 
Thirdly, in conducting any search at the offices of a solicitor, advocate or barrister, the Revenue is obliged to ensure that there is independent scrutiny so that legal professional privilege is protected.
Finally, as there is an absolute prohibition in respect of the seizure or removal of documents subject to professional privilege pursuant to Section 20C(4), if it subsequently transpires that a Revenue officer has seized and removed documents which were subject to professional privilege, he would have acted unlawfully, and could be ordered to return such documents. The Revenue could then be liable in damages.
Life Tenant of Offshore Trust assessed to CGT on loan benefit
In Billingham v Cooper, Edwards v Fisher (Chancery Division 26 January 2000) the High Court overruled the decision of the Special Commissioners and determined that the benefit of an unsecured interest free loan repayable on demand lent to the life tenant of an offshore trust should be liable to capital gains tax under Section 87 TCGA 1992.
Summary
	Where a UK resident and domiciled beneficiary enjoys a benefit from an offshore trust, whether this be in the form of an interest free loan or in the form of the enjoyment of residential property, either rent free or at an undervalue, that benefit may be liable to UK capital gains tax by virtue of Section 97(4) TCGA 1992, to the extent that the trustees have realised any capital gains.  

As a result of the changes which were made by the Finance Act 1998, this legislation now applies to any benefit enjoyed by a UK resident and domiciled beneficiary, even if the settlor of the settlement was neither resident nor domiciled in the UK. 
To the extent that capital gains have arisen in prior tax years to that in which the benefit has been derived, the tax on such capital gains imputed to a UK resident and domiciled beneficiary may be subject to a supplementary charge at the rate of 10% per year, up to a maximum surcharge of 60% on the tax payable by the beneficiary. In practice, this may mean that a 40% taxpayer could be subject to a maximum tax rate of 64% on the value of such attributed benefit.  
Trustees should further be alert to the point that as a result of the changes made in the Finance Act 1998, a beneficiary’s personal capital losses can no longer be set against capital gains attributed to him under Section 87 TCGA 1992.  
For these various reasons, it is now imperative that even those offshore Trusts created by non resident and/or non domiciled Settlors should maintain detailed accounts of capital gains to enable such UK resident and domiciled beneficiaries to comply with their reporting requirements to the UK Revenue, with respect to any taxable benefit they may derive from the Settlement.
Invalid Appointment of Offshore Trustees
In the case of Adam & Co International Trustees Ltd and Others v Theodore Goddard (High Court 7th March 2000), the Court held that the appointment of Adam & Co International Trustees Ltd (“Adam”) in Guernsey as the trustees of an English law trust was invalid because the Trustee Act 1925 required the appointment of two individual trustees or a trust corporation in their place.  
Conclusion
The deed of retirement was ineffective to appoint Adam as a single trustee in place of the two trustees because the settlement had not excluded Section 37(1)(c) of the Trustee Act 1925. This required the appointment of two trustees or a trust corporation before discharge unless there was a contrary intention expressed in the trust instrument. Adam was not a trust corporation. A single trustee cannot replace two trustees pursuant to Section 36 and the second retiring trustee can only achieve a discharge under the retirement provisions contained in Section 39. The Judge concluded that the settlement provisions did not modify the statutory power of appointment.  
Consequently the retiring trustees would continue as trustees in accordance with the provisions of the settlement. In that event, the retiring trustees and Adam would be liable for UK income tax and capital gains tax on transactions with respect to the trust fund since the date of its purported exportation in January 1991. As a result, it followed that the retiring UK trustees had never been validly discharged.
The claimants, being the retiring UK trustees and Adam, sought to recover damages from the defendant for what they contended was negligent advice.
This case is curious because, at that stage, the Revenue had not been approached to ascertain their attitude to the validity of the appointment of Adam as the sole corporate trustee. It is also a sharp reminder, so far as English law settlements are concerned, of the need to comply with the relevant statutory provisions in order to ensure the valid exportation of a UK settlement.
AUSTRALIA
A Trustee Dispute
Yunghanns -v- Candoora Ltd concerned an application to appoint a Receiver to protect the trust  interests of an unborn child (“William”). The Court decided to appoint a Receiver because of the improper conduct of the trustees and their hostility towards William.
The case concerned a trust created by  Peter Yunghanns for his children. He had two children, David and Sarah. Candoora was the corporate trustee of the trust and was controlled by David and Sarah. Peter remarried and his new wife was expecting their child, William. Peter applied to the Court on William’s behalf for an ex-parte injunction to restrain Condoora from taking steps to exclude William as a primary beneficiary of the trust. 
Peter argued that the trust assets were being wasted and that Candoora was preferring the interests of its own directors, David and Sarah, to the detriment of William. 
The Court took into account David and Sarah’s refusal, from the outset, to accept William’s entitlement as a beneficiary, their failure to give discovery and inspection of the trust documents and their failure to provide the trust accounts. The Court was satisfied that the trust property was at risk in this case and granted the injunction.
This case serves as a reminder of the importance for trustees to make prompt and full disclosure when required. It further highlights the danger of giving beneficiaries control over a trust structure where conflicts of interest may arise. Lastly the case demonstrates the use receivership as a remedy in circumstances where a trustee demonstrates hostility towards a beneficiary or where a trust fund may be in jeopardy.

