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The purpose of International tax law is to fix the conditions of taxation of cross border transactions. A transaction made in one state by an individual or a company resident in another state should be taxable in which state? The first state would claim the right to tax this transaction under the “residence” principle and the other state would claim the right because the transaction has taken place within its territory. This simple example demonstrates the two main principles of international tax for both individual and corporate taxation: the principle of residence and the principle of territoriality. The purpose of this article is to draw attention to the fact that these principles whilst being evident are also beginning to become obsolete and need to be rethought.
I. Current Application of the Residence and Territory Principle 
The residence and territoriality principles are adopted by most national laws and bilateral conventions. Under the territoriality principle, residents and non-residents are taxed according to the source of the income received. Residents are taxed on their worldwide income and non-residents are taxed only on the income based in the country concerned. Tax conventions and EC law allows harmonisation of these rules and tries to combine the legislation of the source and the country of residence in order to avoid double taxation. For example, tax treaties usually allow the elimination of double taxation either by attributing the exclusive right to tax to the source country (“the exemption method” Article 23A of the OECD model) or by attributing a tax credit to the country of residence (“the credit method” – Article 23B of the OECD model). 
However, whilst one can observe that the countries of residence normally take tax equity1 into consideration, the same cannot be said in the case of source countries. The state of residence can tax the worldwide income subject to a tax credit, or take into account exempted income to calculate the effective tax rate of other income. These systems allow a balanced and equal taxation of residents and non-resident taxpayers. Contrary to this, in the state of source, tax equity2 is less respected and it is not unusual for these states to offer to non-residents favourable tax treatment compared to residents. So, national and conventional legislation based upon the residence and territoriality principle, may lead to privileged taxation of the non-resident rather than the resident taxpayer. 
The issue could be raised over the compatibility of the differential tax treatment and the “non-discriminatory principle” contained in most tax conventions. 
A. Compatibility of the Tax Treatment of Residents and Non-Residents – OECD Principle.
Article 24-1 of the OECD modal convention3 stipulates that: “Nationals of a Contracting State shall not be subjected in the other Contracting State to any taxation or any requirement connected therewith, which is other or more burdensome than the taxation and connected requirements to which nationals of that other State in the same circumstances, in particular with respect to residence, are or may be subjected”. 
In the revised OECD model convention of 1992 it is clearly specified that the national should be “in the same circumstances, in particular with respect to residence”, to benefit from this article. The OECD convention does not prevent a taxpayer who is non-resident and a taxpayer who is resident from being taxed in a different way, because their circumstances are not comparable. This article only forbids tax discrimination based on nationality. 
B. Compatibility of Tax Treatment of Residents and Non-Residents – European Community Principles.
1. European Community (EC) principles to be respected
	With regards to EC regulations, the compatibility of the above mentioned differential tax treatment of residents and non-residents is less obvious. Article 12 EC Treaty provides the non-discrimination rule as follows:
“Within the scope of application of this treaty and without prejudice to any special provisions contained therein, any discrimination on grounds of nationality shall be prohibited”.
The taxation of non-residents within the European Union should also follow the principle of freedom of movement. The freedom of movement rules also forbids discrimination based upon nationality. For example, Article 39 of the EC Treaty concerning the freedom of movement of workers provides that this freedom “shall entail the abolition of any discrimination based on nationality between workers of the Member States as regards to employment, remuneration and other conditions of work and employment”. 
2. Is the differential tax treatment based on residence equal to a differential based on nationality? 
In practical terms, it should be noted that the different tax treatment of resident and non-resident taxpayers through the internal law of E.U. Member States frequently equates to differentiation based on nationality. Internal laws are then in breach of their EC obligations because of the superior authority of EC freedom rules over domestic law. 
·	For example, the definition of tax resident of a contracting state can be based on the nationality of this individual (according to the resident conventional criteria provided by Article 4-2c OECD model convention).4 The different tax treatment of this taxpayer according to their resident status (determined by the nationality criteria) would then equate to a different treatment based on the nationality. 
·	From a corporate point of view, Article 48 of the EC Treaty concerning the nationality of companies, provides for the similar criteria of nationality to the tax residency criteria of many internal laws: the place of registration, the principal place of business, etc. 
·	In addition, internal law such as Dutch law provides that national companies are automatically tax-resident. 
These examples show where discrimination based on the residence leads to a differentiation based on the nationality. This different treatment was found to be discriminatory by the European Court of Justice (ECJ) in several cases. The courts consider that differentiating criteria are forbidden if they have the same general effect as discrimination on the basis of nationality. 
3. ECJ case law enforced and extended the non-discrimination principle
In the Schumaker decision,5 the ECJ extended the non-discrimination rules to include covert discrimination. In the words of the European Court of Justice, because “non-residents are usually nationals of other Member States, discrimination of non-residents may result in (covert) discrimination on the basis of nationality”. 
The ECJ considers in some cases that the different tax treatment of residents and non-residents was discriminatory whereas in other circumstances the court did not consider the different tax treatment discriminatory. In both the Schumaker6 and the Wielockx7 decisions, the court reiterated that the principle of freedom of movement of workers or right of establishment does not exclude different taxation of residents and non-residents. This is because they are not in the same situation. However, the court draws an exception to this principle when the taxpayer receives the totality or quasi-totality of their income from the source country. This is explained by the fact that in this case, the country of residence is unable to give the taxpayer the personal deduction allowance to which they should be entitled, in accordance with his personal and family situation.8 
In some other cases, non-residents are treated more favourably than residents, for example, when the following situations arise: 
·	The source country applies its income tax rate from the beginning of the graduated rate without taking into account the other income. 
·	The residence country applies the exemption method for the foreign income and so provides a relief of taxation at a higher average rate corresponding to the worldwide income.
In conclusion, the difficulties and discriminations raised by the taxation of taxpayers according to their residence leads one to look for an alternative criteria of taxation.
C. The Increasingly Difficult Application of the Internal and Conventional Criteria of Residence 
The need for in depth research into a new concept of tax sharing between countries is now prompted by the increasingly difficult application of the notion of classical criteria of residence. The statement of where one leaves one’s slippers, dog and family economic interests is not as easy as at first thought. In addition, with increasing air transportation one could have economic interests in more than one tax jurisdiction as well as the slippers and dog. In the international world in which we live, it is common that both the husband and wife move internationally. If there are no children or they are adult independent taxpayers, the equation becomes even harder. An American national just adds confusion because of the world tax issues. One should not forget that there are several taxes to be considered: for example, wealth tax, income tax and capital gains tax. The new exit taxes lead to even greater confusion. How can one exit from a country when it is difficult to decide in which country one is indeed resident? In addition, the anomalies of local legislation can lead to no taxation at all. These issues were never planned and create expensive litigation and tension for the interpretation of domestic laws by the revenue services who attempt to collect taxes, often in vain. The realities or expense of changing the law are not always considered practical. New lands may work against the interests of genuine domestic taxpayers. So where does this lead and what solution is available for fair “Tax Sharing”?
II. The Necessary Research for a New Concept of Taxation
A. The Concept of “Fractional Taxation” (Professor Kees Van Raad)
	The views of Professor Kees Van Raad addressed at the meeting between IFA France and the Netherlands during May 2001 trigger serious reflection. He first raised the issue that E.U. Member States subject non-resident taxpayers to a different tax treatment. He then suggested a new concept of “fractional taxation” which would allow the residence and source country to tax the taxpayer on their worldwide income that according to their rules. Finally, the tax due would be calculated pro rata to the domestic income the taxpayer receives in comparison to their worldwide income.
“Given the administrative burden for taxpayers computing worldwide income under each tax system from which a taxpayer derives income, he recommended that Member States offer an option of gross basis taxation at a flat rate (for example, 40 percent). Fractional taxation could be effected by legislative action by individual Member States, the ECJ, a directive, protocols to existing tax treaties, or a multilateral convention”.9
B. The Concept of Taxation on a Time Basis, Known as “Tax Sharing” (Professor Robert Anthony)
	I would like to go a step further and suggest a new concept of tax sharing not based on the principle of residence but on the mere fact of the time spent in each country. If one could imagine that the tax credit equals the tax due, one could consider tax sharing on a time residency basis. Calculate one’s world income as if one was resident in the country concerned. Calculate the number of days in the country and pay the tax pro rata to the amount of real time spent in the country; then, time-sharing could be an election. 
	Imagine the individual that wants to live in France but considers the taxation too expensive. They consistently travel and often to non-treaty jurisdictions. They could elect France as a time shared jurisdiction and pay, if they reside three months of the year, one-quarter of the tax they would pay if resident 12 months. Where they also live three months in a low tax jurisdiction, this would give a much lower average taxation than the normal French rate with each country collecting their tax pro rata to the time spent in each jurisdiction. 
The election could be an annual election made by the taxpayer by voluntary declaration. Obviously proof of travel between the different countries involved should be kept by the taxpayer in case of a future tax investigation. This election of time-shared jurisdictions would have to be agreed by bilateral treaties and on local legislation declaration and the global electors who have to be justified to cover the 12-month tax year. 
Example
It is difficult to apply the basic concept of residence to this individual especially if one considers that they have no dependent children and their spouse travels most of the time with them and their children are established both in United Kingdom and United States. The taxation of this individual on a time residency basis in each of the countries in which they live during the year, would simplify the task. It would be interesting for the taxpayer because they would benefit from the low taxation of two-twelfths of their annual income due to the time spent in Dubai. The taxation of their income would be split approximately as follows: 
·	100 percent of its annual income would be taxable in United Kingdom: The tax liability will represent one-third of the total income tax bill, based on domestic tax legislation;
·	100 percent of its annual income would be taxable in France: The tax liability will represent one-quarter of the total income tax bill, based on domestic tax legislation;
·	100 percent of its annual income would be taxable in United States: The tax liability will represent one-quarter of the total income tax bill, based on domestic tax legislation;
·	100 percent of its annual income would be taxable in Dubai: The tax liability will represent one-sixth of the total income tax bill, based on domestic tax legislation;
1. The consequences of this tax sharing system
	This tax sharing system would also benefit the jurisdictions involved because they would be able to claim taxes where relevant on income, which would not be taxed in their jurisdiction as soon as the individual was not considered as tax resident in their country. The non-discrimination principle no longer needs to be applied, as there would no longer be “residents” and “non-residents”. In order to respect a tax equity principle, the income attributable to a jurisdiction should be taxed in each jurisdiction according to their own rules, taking into account the worldwide income in order to calculate the effective tax rate. The calculation would be similar to the current Swiss approach of taxation of non-residents. Non-residents are taxed at a rate based on their worldwide income. In view of the above-mentioned example, each country would tax the individual on his percentage of income as calculated above to a tax rate corresponding to their worldwide total income. 
	One could also elect sharing for inheritance tax and capital gains. The calculation in each jurisdiction would be made based on local law, which would result in an overall average rate. All tax due would be pro rata to the time declared in the tax residence. This could be taken a stage further on corporate taxes where international groups have multi-jurisdictions with management around the globe. Consolidation tax issues could be pro rata to corporate profits they have in each jurisdiction. 
III. Conclusion
	This new concept could appear to be too innovative and in contradiction to the main tax principles, but one has to bear in mind that the criteria of residence chosen by states to share taxes between them, is just a tool to be able to collect tax revenue equitably. The states choose to share the tax revenue between them using their internal criteria of taxation (the concept of residence) and including these in conventions. However, such criteria are just a method, a solution to establish the right to tax. This approach needs to evolve and move according to the way of life of taxpayers, from which the income arises. Sometimes, the evolution is insufficient and the rules need to be changed. The concept of “residence” solution is becoming increasingly difficult to apply to tax sharing; perhaps now is the time to find a new one.
1	Equity is defined as just, impartial and fair. The concept of tax equity refer to tax fairness and impartial treatment of all taxpayers.  
A tax can be considered as just and fair by some citizens and unfair by others. However, we think that certain equity should be respected in taxation and for example the taxpayers should be treated equally wherever their residence is. 
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