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Barbados Update – International Business Amendments 2001
Anthony L. Murty
	The OECD has removed Barbados from “The List of Uncooperative Tax Havens”. The mutually agreed press release made on 31 January 2002 stated that Barbados has a “transparent tax and regulatory systems and has in place a mechanism that enables effective exchange of information”. Some commentators believe this gives an open invitation to any country to enter into double taxation treaty negotiations, which will add to the growing number of treaties already in place. 
	New legislation has included changes to bring the domestic law into line with the obligations under the Caribbean Community (“Caricom”) treaty. In addition there have been more reporting requirements introduced by the International Business (Miscellaneous Provisions) Act 2001-29 and the Money Laundering (Prevention and Control) Act 1998-38 was further expanded and strengthened by The Amendment Act 1. 
	Modification of the Companies Act Cap.308 principally directed to domestic companies has had an unexpected impact on the international business sector. All of the International Financial Services legislation involving companies is affected by these changes. Unlike some other jurisdictions, the various implementing laws governing international business do not stand on their own; where companies are involved they are formed or registered under the Companies Act. All these companies are therefore; regulated by the Corporate Affairs and Intellectual Property Office independently of and in addition to the Ministry of Industry and International Business, which grants the special licences. 
Along with the principal legislative changes the regulations have been amended and new forms with additional disclosures have been created. Not all of these are yet complete and the latest information is that further changes to eliminate unintended disclosure and compliance requirements are still under consideration. It is worthy of note that the confidentiality of information was always at the forefront of the changes and the law includes such words as - “is confidential and not available to the public”. 
International Business Companies.
The changes introduced in 19982 deleted from the original Act3 sec. 8(1)(b-d), the restriction imposed on residents of Barbados and of the Caricom region preventing them from holding more than a 10% equity participation in an International Business Company (IBC). The only conditions remaining now are that the company must be resident in Barbados and it must satisfy the Minister that the company is financially viable. 
	By the same Act the privilege previously contained in section 10(5), enabling a foreign company (“external company”) licensed as an IBC, to pay the low rate of tax only on remitted income, was withdrawn. By the more recent amendments5 the Minister’s power to set a rate of tax lower than that fixed in section 10(1) was removed.  
	Section 223 exempts an IBC from filing annual audited financial statements with the Registrar of Companies as required by section 1524 . However, the new sub-section (1A)2  effective from 1999 provides:
(1A)  Notwithstanding subsection (1), an international business company shall forward to the Minister of Industry and International Business (2001 amendment) annual audited financial statements in the same manner and for the same period as required by section 147 of the Companies Act. 
This is the first time that financial information has had to be disclosed. The Companies Act only requires public companies or companies with gross revenues in excess of $1,000,000 (BD$1 = US$0.50) or assets over $1,000,000 to file with the Registrar. Section 1564  says:
(1)	The shareholders of a company ------ may resolve not to appoint an auditor.
(2)	A resolution under subsection (1) is valid until the next succeeding annual meeting of shareholders.
(3)	A resolution under subsection (1) is not valid unless it is consented to by all the shareholders, including shareholders not otherwise entitled to vote.			
This does not apply to a public company. In section 1474 this point is acknowledged: in describing the information to be placed before the shareholders annually, it refers to “the report of the auditor if any”. 
	The new section 15A4 introduced in the 2001 amendments provides:
(1)	Subject to this section, every company having a share capital, except an external company to which section 343 applies, shall not later than the 31st January in every year
(a)	file with the Registrar an annual return in the manner and form prescribed; and
(b)	at the time of filing under (a), pay the prescribed fee.  
Up to time of writing no form or fee has been prescribed. What have been prescribed by a change to Statutory Instrument 1992 No 245, are the forms for initial licensing and annual renewal. These require financial information in respect of certain specified expenses incurred in Barbados. The forms also state that the documents to be attached are to include “Audited Financial Statements (if applicable)”. 
There now appears to be a contradiction between section 22(1A) of the IBC Act and the freedom from audit requirement contained in the Companies Act.
The initial and annual licence fees have been increased from $200 to $ 500.
Foreign Sales Corporations.
As the United States was the only specified state designated in the original Act6  and changes in the domestic legislation in the USA have removed the tax advantages, there is a reduction in this sector of the international business. 
Apart from the changes referred to above in the Companies Act, no significant changes have been made. However, those companies remaining licensed will be required to pay the increased fee of $500 per annum. 
Societies With Restricted Liability.7 
Some administrative changes along with new forms were introduced in the 2001 amendments5. The new form for licence renewal requires disclosure of specified local expenses. The initial and annual fees have been increased to $500. 
Changes have been made to comply with the Caricom treaty. The only other significant change is that wherever the words  “exempt society” appeared in the Act or regulations they are now substituted by “international society”.    
												
1 Money Laundering (Prevention and Control)(Amendment) Act 2001-32 - Commencement 15th November 2001   
2 International Business Companies (Amendment) Act 1998-35 - Commencement 17th December 1998
3 International Business Companies Act 1991-24
4 Companies Act - Cap 308
5  See, International Business (Miscellaneous Provisions)Act 2001-29 - Commencement 27th August 2001
6  Foreign Sales Corporations Act - Cap 59C
7  Societies With Restricted Liability Act – Cap 318B

