OECD names seven jurisdictions as uncooperative tax havens.

The OECD says 31 jurisdictions have made commitments to transparency and effective exchange of information in response to its “harmful tax practices” initiative and can now be considered cooperative jurisdictions. But seven jurisdictions – Andorra, Liechtenstein, Liberia. Monaco, the Marshall Islands, Nauru and Vanuatu – failed to make commitments and have been named as “uncooperative tax havens” by the OECD’s Committee on Fiscal Affairs. OECD Deputy Secretary-General Seiichi Kondo said: “We hope they will review their decision, and we are prepared to continue our dialogue with them.” OECD member countries will use the list as a basis for the framework of coordinated defensive measures now being developed.

The 15 new jurisdictions to sign up are Anguilla, Bahamas, Belize, British Virgin Islands, Cook Islands, Dominica, Gibraltar, Montserrat, Niue, Panama, St Lucia, St Kitts & Nevis, Samoa, Turks & Caicos and the US Virgin Islands. As part of its commitment, each jurisdiction has also undertaken to ensure that no new regime or practice is introduced or is modified in such a way that it fails to comply with the principles of transparency and effective exchange of information.

The OECD also released in April a model agreement for effective exchange of information in tax matters, developed by the OECD’s Global Forum Working Group on Effective Exchange of Information. It contains two models for bilateral agreements drawn up in the light of the commitments undertaken by the OECD and the committed jurisdictions. The Working Group was chaired by Malta and the Netherlands and marks the first results of the OECD’s collaboration with cooperative jurisdictions. It included representatives from Aruba, Bermuda, Bahrain, Cayman Islands, Cyprus, Isle of Man, Mauritius, Netherlands Antilles, Seychelles and San Marino. Maltese Minister John Dalli said: “It is crucial that the agreement will become the international standard … It encourages as many economies as possible to cooperate in this important endeavour,” and noted that it is not in the interest of participating economies that ‘the implementation of the standard contained in this agreement should lead to the migration of business to economies that do not cooperate in the exchange of information.’

FATF launches review of Forty Recommendations.

The Financial Action Task Force has launched a review of the Forty Recommendations to account for changes in money laundering techniques and trends, areas of weakness identified through the its mutual evaluation process and other international developments. A consultation paper that sets out these issues and proposed solutions was issued at the end of May.

The three major areas identified by the FATF in which possible changes could be made to FATF standards are:

- Customer identification and due diligence, suspicious transaction reporting and regulation and supervision. These, said the FATF, have been key components of anti-money laundering regimes for several years, but international standards and guidance have evolved. It proposes clarification and refinement of a number of important issues including covert financial activities, obligations for necessary due diligence, categories of customers or transactions where there is potentially a higher risk, simplified or alternative measures for certain lower risk scenarios, the role of financial intelligence units, feedback to reporting institutions and the regulation and supervision of institutions.

- Corporate vehicles. The FATF said it has been concerned for several years about the availability of information on the persons that are the true owners and controllers of assets held by various types of “corporate vehicles” and derived from criminal activity. FATF typologies exercises had consistently identified difficulties in identifying the ultimate beneficial owners and controllers of corporate vehicles. The FATF is therefore examining the risks, the current obligations, the purposes for which beneficial ownership and control information is required, the essential requirements and the possible measures to be taken. It is giving particular attention to bearer shares and trusts.

- Non-financial businesses and professions. Another major issue of concern in recent years, said the FATF, is the increased use by criminals of professionals and other intermediaries for obtaining advice or other assistance in laundering criminal funds. The FATF is considering whether the Forty Recommendations should be extended to cover seven categories of non-financial businesses and professions - casinos and other gambling businesses, dealers in real estate and high value items, company and trust service providers, lawyers, notaries, accounting professionals, and investment advisors. In particular, the FATF is considering options for several key issues - businesses or professions to be covered, the application of customer due diligence rules, obligations concerning suspicious transaction reporting and increased diligence and regulation and supervision.

In addition to these issues, the FATF will also review other aspects of the Forty Recommendations, including the scope of the offence of money laundering (Recommendation 4), how to enhance Recommendations dealing with international co-operation, and the need for adequate resources to combat money laundering.

Isle of Man and Gibraltar propose move to zero rate of company taxation.

The Isle of Man and Gibraltar governments have announced conditional moves to a standard zero rate of company taxation and the removal of the “discriminatory” elements between resident and non-resident regimes, in order to satisfy the proposed EU Code of Conduct on Business Taxation.

The Isle of Man is proposing the introduction of a standard zero rate of income tax for business with effect from 2006. The government said the move constituted an “elegant solution” to the EU Code and was a further evolution of its national tax strategy approved in October 2000. It follows a two per cent reduction in the Isle of Man’s income tax rates announced in the Budget in March. The standard rate of tax for resident trading companies and individuals was reduced from 12% to 10%. The top rate for trading companies was reduced from 18% to 15%. The top rate for individuals remained at 18%. Other Budget measures include the extension of a zero-rate tax to insurance and shipping companies. Key targets of the original national tax strategy included the reduction of standard income tax rates for businesses and individuals to 10%, within three to five years. Implementation of the new zero rate proposal will be subject to Tynwald approval.

Treasury Minister Allan Bell said: “There was a growing feeling that we were maturing, as an international centre, beyond that which could be easily accommodated within our Exempt and International Companies regimes. The creation of a zero corporate rate applied to resident and non-resident businesses alike would preserve the international business we would wish to retain, allow the economy to diversify still further and give the Island a powerful competitive advantage for the future.” As with its commitment to the OECD “harmful tax” initiative, the Isle of Man’s compliance with the EU Code is conditional upon its adoption throughout the European Union and its dependencies and associated territories. The Government said it is also prepared to adopt appropriate exchange of information systems in relation to the proposed EU Savings Directive for automatic exchange of information on cross border interest payments. This would again be subject to third country agreement and conditional upon the Directive being fully implemented throughout the European Union and its dependencies and associated territories.

Gibraltar is to introduce a zero rate for company profits tax with effect from 1 July 2003. It will apply to all companies in Gibraltar, whether local or international, and whether doing business locally or abroad. The main elements of the proposed new company taxation system are:

- Company Profits Tax will be zero. The existing tax exempt status and tax qualifying status are to be abolished.

- A new Company Payroll Tax. This will be similar to the system operating in Bermuda, and will be introduced in respect of employees in Gibraltar. It will be charged at a sum per annum per employee. This payroll tax is a tax on the company and is payable by the company only.

- A new Business Property Occupation Tax. This will be introduced in respect of property occupied in Gibraltar by companies for business purposes.

- These new taxes will be capped at a sum equal to 15% of profit. All local companies currently pay tax at the rate of 20% or 35% of their profit. If there is no profit there is no tax liability.

- All companies will pay an annual companies registration fee. This will be £300 p.a. if the company has income or £150 if the company has no income, inclusive of current annual return fees.

- A new Profits Tax. Subject to EU clearance under State Aid Rules, financial services providers and utility companies will pay a new tax on profit. The intended rate of profits tax for financial services providers is 8%, and will be subject, aggregated to the other taxes, to a maximum cap of 15% of profit. 

The Government said the need to reform company taxation was not a matter of choice; international factors had made it inevitable. The fundamental requirement was the elimination from the tax system of discrimination between residents and non-residents.

At the end of April, the European Court of First Instance ruled in favour of the Gibraltar Government and annulled the decision of the European Commission in provisionally classifying Gibraltar’s tax exempt legislation as unlawful “new aid”. The Court relied particularly on the fact that the legislation preceded the United Kingdom’s accession to the European Union. The purpose of the formal investigations, initiated last July under the EC Treaty, was to establish whether the Companies (Taxation & Concessions) Ordinance, providing for exempt and qualifying status companies, was in breach of EC State Aid Rules. The Government of Gibraltar responded by instigating legal action to seek an annulment of the decision.

Jersey and Guernsey are currently negotiating with the United Kingdom in relation to the EU’s tax initiatives and are also reviewing their tax systems.

In May, Jersey announced agreement in principle to implement the EU Savings Directive. It had rejected the approach of adopting ‘equivalent’ measures, which would include adopting some form of withholding tax, in favour of a policy of exchanging information. But it was still considering whether to adhere to the EU Code which, it said, would mean having to end key tax measures deemed by the European Union to have “harmful features”.

Guernsey said it had taken a different approach from that of Jersey in relation to negotiations with the United Kingdom. It was confident that it would be able to agree a package that protected its economic interests, while meeting international standards of best practice. But its proposals would also take into account changes in the tax systems of its major competitors which, it said, were “perhaps more of an immediate challenge than any EU or international tax agenda”.

According to the timetable for the tax package agreed last July, agreement should have been reached by June of this year with several so-called “key countries”, including Switzerland, the United States and Liechtenstein, while the United Kingdom and the Netherlands would have to agree arrangements with their associated or dependent territories.

The European Commission told EU Finance Ministers attending the ECOFIN meeting in Brussels on 7 May that negotiations had started with most third countries, but not with Switzerland. Switzerland, it said, was linking the tax issue to the opening of talks with the European Union on a number of unrelated subjects.


United States issues Financial Advisory against Grenada.

The US Treasury’s Financial Crimes Enforcement Network (FINCen) issued a financial Advisory against Grenada in April. It warns banks and other financial institutions operating in the United States to give enhanced scrutiny to all financial transactions originating in or routed to or through Grenada, or involving entities organised or domiciled, or persons maintaining accounts, in Grenada.

FINcen said the counter-money laundering regime suffered from serious systemic problems as follows:

- without a court order, Grenadan financial supervisors cannot compel supervised financial institutions to produce customer account information;

- Grenada’s secrecy laws prevent supervisory authorities from disclosing customer account information to law enforcement authorities for money laundering investigations;

- Grenadan supervisory authorities have limited ability to share information and cooperate with foreign counterparts in money laundering investigations.

Grenada’s failure to respond in a timely fashion to US law enforcement requests for information under the mutual legal assistance treaty also suggested that Grenada lacks effective procedures for assisting its foreign counterparts in money laundering investigations.

It also said that Grenada was identified by the Financial Action Task Force as a non-cooperative jurisdiction in the fight against money laundering.

It noted that Grenada had subsequently enacted the International Financial Services (Miscellaneous Amendments) Act, which amends the International Companies Act, the International Insurance Act, the Company Management Act, the Offshore Banking Act, the Grenada International Financial Services Authority Act, and the Money Laundering (Prevention) Act. The document said that Grenada’s offshore financial sector has 22 offshore banks, 14 licensed trust companies, two company managers, two Internet gaming companies, six offshore insurance companies, and 4,000 international business companies.

US Supreme Court rules that BVI company can be sued in the United States.

The US Supreme Court reversed the decision of the Second Circuit and ruled that a corporation organised under the laws of the British Virgin Islands is a “citizen or subject of a foreign state” for the purposes of alienage diversity jurisdiction and could therefore be sued in the United States.

In JP Morgan Chase Bank v. Traffic Stream (BVI) Infrastructure Ltd., decided 10 June 2002, the petitioner had agreed to finance some Traffic Stream ventures, with the contract to be governed by New York law and with Traffic Stream agreeing to submit to the jurisdiction of federal courts in Manhattan. Chase subsequently sued Traffic Stream for defaulting on its obligations. In 1998, the Southern District of New York found subject-matter jurisdiction under the alienage diversity statute (28 USC s1332(a)(2)) which gives district courts jurisdiction over civil actions where the controversy is “between citizens of a State and citizens or subjects of a foreign state”, and granted Chase summary judgment.

Overturning this decision, the Second Circuit found that, because Traffic Stream was a citizen of a UK Overseas Territory and not an independent foreign state, jurisdiction was lacking. Chase then appealed the case to the US Supreme Court,

In reversing, the US Supreme Court held that:

- a corporation of a foreign state is deemed that state’s subject for jurisdiction purposes. Requisite status as citizen or subject did not have to be held directly from a formally recognised state, as distinct from that state’s legal dependency;

- statutes permitting incorporation in the British Virgin Islands are enacted in the exercise of the United Kingdom’s political authority, and a BVI company can fairly be regarded as a citizen or subject of this ultimate political authority;

- the United Kingdom’s exercise of ultimate authority over the British Virgin Islands’ statutory law and responsibility for the British Virgin Islands’ external relations places it well within the range addressed by Article III of the US Constitution and s1332(a)(2);

- jurisdictional analysis under US law is not governed by UK law and hence Traffic Stream’s status under UK law does not disqualify it from being a citizen or subject under s1332(a)(2).

Dubai to establish new International Finance Centre.

The Dubai authorities announced plans to set up a Dubai International Finance Centre (DIFC) that will focus on asset management, Islamic finance, regional financial exchange, reinsurance and back-office operations. The legal and regulatory framework is to be in place by the fourth quarter of this year.

Chairman designate Anis al Jallaf said it was hoped that the project would make the jurisdiction a global location of choice for international financial institutions, and would become a regional hub for the Gulf, Central Asia, and North and East Africa. He said that the DIFC would have an independent regulatory agency that will adopt a two-tiered governance structure consisting of a ‘Regulatory Council’ to execute all regulatory functions and a ‘Regulatory Commission’ to develop primary legislation, and clear and specific secondary rules. This will ensure a transparent separation of execution and oversight functions.

IRS steps up search for tax shelter documents.

The IRS and Justice Department took the unprecedented step of releasing the names of about 100 individuals it said bought tax shelter products from KPMG, in a summons seeking documents filed in federal court. Chief Counsel John Williams said the IRS expects to issue other summonses to sellers of tax shelters when they refuse demands for details about their products.

According to documents filed at US District Court for the District of Columbia, the IRS is seeking information about KPMG clients that used a dozen different tax shelters. The KPMG case is the first time people have been named. In the last year, the IRS has stepped up enforcement, amid concerns that tax shelters and the use of offshore bank accounts to hide assets has increased. The tax agency won the right to see American Express and MasterCard records for credit cards linked to banks in tax havens. It also forced Merrill Lynch and PricewaterhouseCoopers to pay fines for promoting tax shelters and surrender investor lists to the agency.

At the same time the Senate Finance Committee has outlined legislation designed to prevent companies setting up nominal operations overseas to reduce US tax liabilities. The Reversing the Expatriation of Profits Offshore (REPO) Bill requires the IRS to look at where a company is controlled. If a company remains controlled in the United States, the bill requires the company to pay its fair share of taxes. The Bill seeks to disrupt the plans of at least four companies that are in the process of moving to Bermuda or other offshore jurisdictions. It would also retroactively deny tax benefits to at least three other companies that have acted since March 20, the proposed effective date. The Bill includes a Treasury Department proposal that would impose a US$200,000 penalty when a company or an investor fails to inform either the IRS. or the Treasury about a tax shelter that is on the list of such transactions. It also requires taxpayers to disclose the use of unlisted shelters if they are not sure whether they would be allowed.

A report issued by the General Accounting Office said US citizens avoid between US$28 billion and US$48 billion each year in taxes by claiming unjustified refunds, setting up offshore tax schemes or using abusive tax shelters. The report, based on IRS estimates, surveyed only individual tax returns and not tax shelter abuses by corporations. It said that 740,000 taxpayers used abusive tax shelter schemes in 2000.

The United States has also now signed agreements with the United Kingdom and the Netherlands that will allow for exchange of information on tax matters between the United States and the British Virgin Islands and Netherlands Antilles respectively. It follows similar agreements signed recently with Antigua, the Bahamas and the Cayman Islands. The new agreements are to come into effect upon ratification after 1 January 2004.

G-7 Ministers threaten sanctions over Swiss banking secrecy.

Finance Ministers from the G-7 industrial nations meeting in Canada said Switzerland may face sanctions if it keeps a law requiring banks not to disclose customer information.

Italian Economics Minister Giulio Tremonti said: “Switzerland has announced that full access to their bank information isn’t an option. The time has come for us to consider what possible means of pressure may be exerted to persuade Switzerland that exchange of bank information is a must.” The comments follows criticism in a recent OECD report which said Switzerland’s bank secrecy and the use of foreign investment mandates, called fiduciary investments, enable non-residents to avoid withholding taxes. “The fiduciary accounts,” it said, “may be particularly attractive to non-resident individuals unwilling to be taxed on capital income in their countries of residence, as they can evade taxes in their country of residence and are not subject to a withholding tax in Switzerland or in the country in which the investment is made through the fiduciary account. In Swiss law, tax evasion is not a crime and does not lead to the lifting of bank secrecy. It may only be lifted in cases of tax fraud.”

According to an annual survey of 1,000 people by the Swiss Bankers’ Association, some 73% of Swiss people said the country should maintain its secrecy laws.

IMF says OFCs lack funds for regulatory change.

Jurisdictions should continue to focus on upgrading their legal, regulatory, and supervisory systems and should consider exiting from offshore financial activities where it is not cost-effective to meet international standards, according to a progress report issued by the International Monetary Fund’s offshore financial center (OFC) programme.

Assessments of banking supervision in OFCs had typically found weaknesses in anti-money laundering measures, independence of the regulator, and onsite and offsite surveillance. But cross-border sharing of information was generally satisfactory or improving.

Insurance supervision, which has until recently been accorded low priority, was weak in market conduct, on-site inspection and, in some cases, information sharing, and cooperation. And jurisdictions have only recently begun to focus on regulatory and supervisory issues in the companies and trusts sectors.

The IMF assessments had also identified issues common to all sectors:

- anti-money laundering regimes frequently elicited recommendations for improved legal frameworks;

- jurisdictions’ supervisory capabilities, especially for ongoing supervision, were found to be constrained by the high costs and shortages, of skilled and experienced staff;

- cross-sectoral information sharing arrangements were found to require significant enhancement.

The programme, said the report, had elicited considerable demand for technical assistance. Coordinated input from the IMF, other technical assistance providers, and donors would be crucial to satisfying a demand that is growing with completed assessments.

Standards setters should move forward with their work to develop standards for the oversight of company and trust service providers, and advance their discussions on the treatment of bearer shares.

The OFC programme was launched in July 2000 to address potential vulnerabilities in financial systems by identifying gaps in supervision and improving the coverage of statistics on the activities of OFCs in financial markets. The Fund expects to complete the assessment program in its present form by the end of 2003.


