`	IRS pursues offshore cardholders in federal courts

The US Justice Department and Internal Revenue Service filed petitions in several federal courts seeking records from MasterCard accounts at the Leadenhall Bank & Trust Company in the Bahamas on 13 March. The actions were taken against 10 individuals who refused to produce records sought by earlier court summonses. 
The IRS has already obtained thousands of Visa, MasterCard and American Express records involving accounts at dozens of banks in offshore financial centres. But the latest move was the first time since the initiative began in October 2000 that individual Americans have been targeted. 
Although it is not illegal to possess a credit or debit card issued by an offshore bank, it is a violation of US tax laws to hide income from the IRS in such accounts and then use the payment card to access them in the US.
The petitions were filed in federal courts in California, Florida, Nevada, North Dakota, Maryland and Tennessee. They seek court orders against the individuals that would require them to turn over records that the IRS claims would show they are hiding income. 
The court actions came shortly before the expiry, on 15 April, of a deadline for offshore credit and debit cardholders to volunteer information and pay taxes without fear of civil penalties or criminal liability. The IRS said the initiative had produced several million dollars in revenue.

Cyprus reunification talks revived for EU accession

UN secretary-general Kofi Annan abandoned talks at The Hague aimed at reunifying Cyprus in time for EU accession after Greek and Turkish Cypriot leaders failed to agree on a plan to hold simultaneous referenda in time for the signing of the accession treaties by the EU's 10 new members on 16 April.
The EU said that if the island fails to reach an agreement on reunification by 1 May 2004, the date for accession, then EU legislation would be applied only to the Greek Cypriot side.
But following the collapse of the UN talks on 11 March, Turkish Cypriot leader Rauf Denktash has written to his Greek Cypriot counterpart Tassos Papadopoulos with concessions aimed at initiating fresh talks. A meeting to discuss the Cyprus issue by representatives of Greece and Turkey was due to be held on 8 April in Belgrade in the margins of a Balkans summit.

EU Finance Ministers fail to adopt fiscal package

EU Finance Ministers failed to secure a final agreement on the fiscal package at an EcoFin Council meeting in Brussels on 19 March after Italy withdrew its support in an unrelated dispute over milk quotas.
With the exception of Italy, all member states endorsed the political agreement reached in the Council of Ministers on 21 January and reaffirmed their commitment to adopting the fiscal package – the savings tax Directive, the Code of Conduct on business taxation and the Directive on interest and royalties – as soon as possible.
Under the proposed savings tax Directive, twelve member states are to implement automatic exchange of information concerning interest income derived from savings in another member state from 1 January 2004, the date of implementation of the directive, with Austria, Belgium and Luxembourg applying a withholding tax on savings held by residents of other member states rising to 35% by 2010 and sharing the revenue with the country of residence. 
These three states are to move to automatic exchange of information, if and when, certain third countries, principally Switzerland and the USA, agree to exchange of information upon request in line with the OECD Agreement on Exchange of Information on Tax Matters. Dependent and associated territories of member states are also to apply the same arrangements.
The agreement under negotiation with Switzerland, to apply the same rates of retention and withholding as Belgium, Luxembourg and Austria, is to serve as a basis for similar arrangements with Liechtenstein, Andorra, Monaco and San Marino.
In return, Switzerland sought extension of the Directive on interest and royalties between parent companies and foreign subsidiaries to Swiss companies. This was accepted by all the member states, but Spain was granted a concession permitting it to negotiate a bilateral tax treaty.
All member states except for Belgium accepted the Code of Conduct on business taxation, which provides for the dismantling of 66 tax measures with harmful features (40 in EU member states, three in Gibraltar and 23 in dependent or associated territories) by 2005 at the latest.
In January, transitional periods were agreed to allow special regimes regarded as “harmful” to be curtailed. Luxembourg will be allowed to retain the tax concessions for 1929 Holding Companies until 31 December 2010, Ireland its tax regime for foreign income until 31 December 2010 and Madeira will be given until 31 December 2011 to end tax concessions in its free zone.
Similar transitional periods were also granted to Belgium and the Netherlands in relation to Co-ordination Centres and Holding Companies respectively.

Malta votes to join the EU

Malta voted to join the European Union in a referendum on 8 March. Fifty-four per cent of voters said yes to EU membership on a turn out of 91 per cent. But the referendum is non-binding and will have to be validated by a general election.
Prime Minister Eddie Fenech-Adami called an election for 12 April, four days before Malta is scheduled to sign the accession treaty to the EU. The opposition Labour Party campaigned for EU partnership status for Malta rather than full membership.

Singapore Budget introduces tax incentives

Singapore unveiled a series of tax incentives intended to attract foreign trusts and encourage intellectual property business in the Budget on 28 February.
Finance minister Lee Hsien Loong announced that foreign trusts are to be exempt from income tax and trust administration services provided to foreign trusts will be zero-rated for goods and services tax purposes. Qualifying trusts must be held by non-residents or foreign companies.
The government will also exempt foreign income in the form of dividends, branch profits and services income from jurisdictions with tax rates of at least 15% from 1 June 2003, 
Measures designed to make it more attractive to create and hold intellectual property in Singapore include extending the unilateral tax credit scheme to royalties remitted from non-treaty countries from the financial year beginning on 1 April 2004, and granting automatic writing-down allowances over a five-year period for capital expenditure incurred in the acquisition of intellectual property from 1 November 2003.
Two new structures, limited partnerships and limited liability partnerships are to be introduced in 2004.

EU consults on proposal for common corporate tax base

The European Commission has published a consultation document on a proposal to introduce International Accounting Standards (IAS) as a possible starting point for a common EU tax base.
In 2001 the Commission concluded that member states should agree to allow EU companies to use a single consolidated base for computing tax on their EU-wide profits and presented a number of options.
The consultation document looks at how the requirement for all listed companies to prepare their consolidated accounts in accordance with the IAS from 2005 onwards might be exploited for taxation purposes.
The document can be accessed at http://europa.eu.int/comm/taxation_customs/taxation/consultations/ias.htm

Cayman Islands' attorney general resigns over Eurobank debacle

Cayman Islands' attorney general David Ballantyne resigned over accusations that he conspired in the failure of a money-laundering case in which a lead investigator destroyed evidence. Ballantyne, who denied any wrongdoing, left his post on 15 March in exchange for a one-time severance payment of US$370,000.
He said: "Under other circumstances I would have been prepared to continue. Recent events, however, and the way in which they have been handled have led to a situation where I have decided, on terms acceptable to me, to leave office." 
The resignation came three weeks after the Cayman legislature censured him for his role in the failed prosecution of Eurobank Corp. Four managers of the Cayman-based bank were acquitted of money-laundering charges on 14 January after Brian Gibbs, then head of the Cayman Financial Reporting Unit, admitted shredding evidence on instruction from a "controlling agent" from the UK government.
The UK said its intelligence agencies may have assisted in the investigation but never interfered in the case. Gibbs abruptly left the islands and resigned his post.

US issues final regulations on abusive tax avoidance transactions

The US Treasury and Internal Revenue Service issued, on 27 February, final regulations which require taxpayers to disclose participation in potentially abusive tax avoidance transactions, promoters to register certain abusive transactions and advisors to maintain lists of clients who have entered into potentially abusive tax avoidance transactions.
Taxpayers will be required to disclose and promoters will be require to maintain investor lists for six categories of transactions:
	listed (specifically identified by the IRS) transactions;

transactions marketed under conditions of confidentiality;
transactions with contractual protection;
transactions generating a tax loss exceeding specified amounts;
transactions resulting in a book-tax difference exceeding US$10 million;
transactions generating a tax credit when the underlying asset is held for a brief period of time.
Assistant Secretary for Tax Policy Pam Olson said: “By issuing final regulations, we are putting the promoters that sell questionable transactions and the taxpayers that participate in them on notice. We are increasing our efforts to identify and shut down abusive tax avoidance transactions as quickly as possible. The final regulations improve the system by helping us get the information needed to identify questionable transactions and the taxpayers who have participated in them.”

Manx Budget continues reduction of corporate taxation

The Isle of Man Budget, delivered on 18 February, contained a package of measures to stimulate and develop the funds industry. The existing zero rate tax regime and VAT exemption on fund managers' profits and fees is extended to both fund administrators and to managers of Experienced and Professional Investor Funds.
It also introduced an Overseas Funds Exemption such that an overseas fund may be administered in the Isle of Man without "dual regulation" where it is incorporated in a jurisdiction having an appropriate regulatory framework.
Further measures included a concession and relocation package for key employees, extension of zero rate tax to companies operating aircraft to and from the island, and an increase in non-resident company duty from £830 to £1,000.
The Budget measures are expected to be in place by the summer. Other measures in the pipeline include changes to the Partnership Act to help attract funds established as Limited Partnerships, and changes to the Companies (Transfer of Domicile) Act to facilitate the migration of funds from other jurisdictions.

Report estimates EU savings tax Directive could cost Cayman US$70m

A leading UK economist estimates that the Cayman Islands could lose US$70 million from implementation of the proposed European Union savings tax Directive that would require the reporting of all interest payments on savings held in the Cayman Islands by residents of EU member states.
Sir James Mirrlees, a professor at Cambridge University and winner of the 1996 Nobel prize for economics, estimated that the additional reporting burden could cost banks up to US$30 million a year, while the demand for financial services could fall by up to US$50 million when the directive is implemented. The overall economic cost was “unlikely” to exceed US$70 million a year.
“The directive will change the relative attractiveness of investing in the Cayman Islands rather than, say, Hong Kong or Singapore,” said Sir James. “That is bound to induce many investors to hold less of their wealth in the Caymans and more in other countries not subject to the directive.”

German cabinet approves tax amnesty for foreign accounts

The German Cabinet approved, on 19 February, a plan to declare a tax amnesty this year for citizens holding hidden money in foreign accounts. Under the scheme, Germans repatriating funds this year would pay a 25% levy to avoid prosecution for tax evasion, rising to 35% in the first half of 2004 after which the amnesty would expire.
The Finance Ministry said it hoped to raise an extra €5 billion of revenue this year. Details of the plan, and introduction of a flat 25% savings tax, have yet to be finalised. Officials want the laws to be in force by July.
When Italy granted a similar amnesty to its citizens in November 2001, €60 billion flowed back, mostly from Switzerland. Italy is now considering extending the amnesty to companies.
Belgium finance minister Didier Reynders has called for an EU-wide tax amnesty as the only effective way to repatriate untaxed money held abroad. He said the EU should give taxpayers the opportunity to correct their past tax mistakes during a certain period of time - "probably six months but no longer than one year".

Bahamas tables Bills to regulate e-commerce

The government has tabled four Bills – the Electronic Communications & Transactions Bill, the Computer Misuse Bill, the Data Protection (Privacy of Information) Bill and the Unfair Terms in Consumer Contract Bill – designed to regulate the conduct of e-commerce.
The new legislation will cover the rules for commercial transactions, protection of intellectual property rights, security, interconnectivity, and the privacy and confidentiality of consumer information.
The Bahamas has also launched a Registered Agent Information System; through which registered agents are able to incorporate international business companies and perform a range of other corporate services, including name reservations and the filing of electronic documents, electronically. Full computerisation of all aspects of the Registrar General's office is expected to be completed within two years.

Bermuda Companies Amendment Act comes into force

The Companies Amendment Act 2002 became law on 14 February. The Act removes the requirement for the Minister of Finance to consent to the stated business of a company and empowers the Minister to investigate pursuant to requests for information by foreign regulatory authorities.
The Ministry of Finance also announced in January that closed-ended investment vehicles were to be permitted to register in Bermuda as protected cell companies under the Segregated Accounts Companies Act.
As closed-ended funds are not regulated in Bermuda, the Ministry indicated that applications for registration under the Act would be processed on a case-by-case basis. Some conditions that apply to open-ended regulated funds, such as filings and reports, will be imposed as a condition of registration.

Irish Revenue moves against bogus non-resident accounts

The Irish Revenue announced on 20 January that a further 21,500 non-resident accounts with Irish addresses had been identified from the latest information supplied by the financial institutions under High Court Orders. Some 40,000 names were linked to these accounts.
All account holders in receipt of enquiry letters from the Revenue must make a payment of underpaid tax, interest and penalties before the 27 March to avoid being investigated with a view to prosecution. The names of all cases where the settlement exceeds €12,700 will be published.
This additional exercise brings to 35,000 the number of non-resident accounts with Irish addresses identified to date. Almost 70,000 names are linked to these accounts.
An earlier tranche of Revenue enquiry letters issued, on 11 October 2002, led to payments of about €100 million, bringing to €119 million the payments received since the 15 November 2001 voluntary disclosure deadline.

Caribbean OFCs call for re-negotiation of OECD tax commitments

Antigua, the Cayman Islands, St Vincent & the Grenadines and Panama have each complained to the OECD that concessions on banking secrecy granted to three EU countries could negate their OECD agreements. They have called on the OECD to re-negotiate their letters of commitment to exchange information.
On 21 January, the EU agreed to exempt Belgium, Luxembourg and Austria from automatic exchange of information under its proposed savings tax Directive and allowed them to instead impose a withholding tax until 2011.
In a letter to OECD secretary-general Donald Johnston, Antigua’s chief negotiator Sir Ronald Sanders said: “It is now patently and blatantly obvious that no level playing field exists and that jurisdictions, such as Antigua and Barbuda, that have committed to participate in the OECD’s global tax forum are being placed at a severe disadvantage.”
He called for a meeting of the OECD’s global tax forum, made up of OECD and non-OECD members, so that all jurisdictions could collectively decide whether there was any basis for further commitment to the OECD’s initiative to eliminate tax competition.
The OECD said it is standing by its harmful tax competition initiative and that the protests did not take full account of all aspects of the programme. The commitments made by 31 OFCs deal with the exchange of information only when there is specific request by an overseas investigator rather than the automatic exchange of information proposed by the EU.
OFCs that signed letters of commitment are: Anguilla, Antigua, Aruba, the Bahamas, Bahrain, Belize, Bermuda, the British Virgin Islands, the Cayman Islands, the Cook Islands, Cyprus, Dominica, Gibraltar, Grenada, Guernsey, Isle of Man, Jersey, Montserrat, the Netherlands Antilles, Malta, Mauritius, Niue, Panama, Samoa, St Kitts & Nevis, St Lucia, the Seychelles, St Vincent, San Marino, the Turks & Caicos and the US Virgin Islands. Seven jurisdictions on the OECD’s blacklist — Andorra, Liechtenstein, Liberia, Monaco, the Marshall Islands, Nauru and Vanuatu — refused to make a commitment.

Gibraltar fails to sway UK on EU savings tax Directive

Chief Minister Peter Caruana said he had been unable to persuade the UK government to permit Gibraltar to apply the same withholding tax system granted by the EU to Austria, Luxembourg and Belgium under the proposed savings tax Directive.
The UK wants its overseas territories and dependencies to automatically exchange client information with EU member states when interest payments are made to residents of EU states.
After a meeting with UK officials on 7 February, Caruana said Gibraltar’s proposal had met with a “negative” response. He noted that Gibraltar would not decide on whether to mount a legal challenge until the EU completes the final draft of the directive,
The Financial Services Commission has published a consolidated version of the Banking Ordinance 1992 which includes amendments up to, and including, the Banking (Amendment) Ordinance 2002. 

FATF withdraws threat of counter-measures against the Philippines

The Financial Action Task Force (FATF) decided not to apply countermeasures to the Philippines following the enactment on 7 March of Republic Act No. 9194 to amend the Anti-Money Laundering Act of 2001. But the Philippines remain on the FATF’s list of non-cooperative countries and territories (NCCTs) pending effective implementation.
In February the FATF recommended that its members impose additional countermeasures against the Philippines due to its failure to address deficiencies in its anti-money laundering regime. It called upon the Philippines government to enact the appropriate legislative amendments by 15 March 2003 or face counter-measures.
FATF President Jochen Sanio said: “This is a significant success for the FATF and the Philippines in the fight against money laundering. Close monitoring of implementation issues will be crucial in determining an appropriate time for the Philippines’ removal from the NCCT list.”
In January, the FATF removed Grenada from the list as a result of significant reforms to its anti-money laundering system. It also withdrew the application of additional counter-measures with respect to Ukraine after the enactment of comprehensive anti-money laundering legislation that addressed the main deficiencies identified in 2001 and reaffirmed last December.
The current list of NCCTs comprises: Cook Islands, Egypt, Guatemala, Indonesia, Myanmar, Nauru, Nigeria, Philippines, St. Vincent & the Grenadines, and Ukraine. The FATF called on its members to update their advisories requesting that their financial institutions give special attention to businesses and transactions with persons, including companies and financial institutions, in listed countries or territories, to take into account the changes in the list. It said it would review the situation of each NCCT at its next Plenary meeting in June.

Switzerland amends tax treaty with US

Switzerland and the US have revised the provisions for administrative assistance under the Swiss-US tax treaty of 1996. The revision, at the request of the US, will allow the US more access to client information in cases of suspected tax evasion.
Under Article 26 of the treaty, regulatory authorities are required to exchange information “for the prevention of tax fraud or the like in relation to the taxes which are the subject of’ the convention.” Tax fraud was defined as “fraudulent conduct that causes or is intended to cause an illegal and substantial reduction in the amount of tax paid to a contracting state”.
The revised agreement clarifies tax fraud as also meaning conduct:
	that is established to defraud individuals or companies, “even though the aim of the behaviour may not be to commit tax fraud”;

that involves the destruction or non-production of records, or the failure to prepare or maintain correct and complete records, that a person is under a legal duty, tax or otherwise, to prepare and keep as sufficient to establish the amount of gross income, deductions, credits, or other matters required to be shown by such person in any tax return, if the person has not properly reported such amounts in any such tax return; 
by a person subject to tax in the US that involves the failure to file a tax return or an affirmative act that has the effect of deceiving the tax authorities.
Under the new agreement, the US will be able to request information in tax cases even if the statute of limitations on such cases have been reached under Swiss law. Switzerland will be required to provide information for civil or criminal cases.

Privy Council grants leave to appeal in Rosewood Trust case

The Privy Council, in a hearing on 12 December 2002, granted the petitioner special leave to appeal against the decision of the Isle of Man Appeal Court in Vadim Schmidt v Rosewood Trust Ltd of 26 February 2001.
The respondent is the trustee of two settlements established in the Isle of Man. The petitioner's late father was a named member of a discretionary class of beneficiaries under both settlements. As administrator of his late father's estate, and with a view to collecting its assets, the petitioner brought proceedings against the respondent for a Mareva injunction over the trust assets and a wide-ranging disclosure order, and started an action against the respondent and others for damages for breach of trust.
An injunction and order were granted at first instance but that decision was reversed on appeal on the ground that the deceased was merely the object of a discretionary power, not a beneficiary, and thus not entitled to the relief sought.

Recent Decisions

	Edited reports of these decisions have been added to the International Trust Cases section on the members’ pages on the website www.itpa.org  –

England  :  Abacus Trust v Barr

	A useful review of the ambit of the rule in Hastings – Bass, examining whether a flawed decision may be regarded not a void but as voidable

	
Guernsey  :  Stuart – Hutcheson v Spread Trustee Co

	Applying to Guernsey the English rules as to the entitlement of a beneficiary to information from trustees, and awarding the successful Apellant cast out of the trust fund on an indemnity basis.

	
United States  :  Lund v CIR

	Another – and extreme – sham trust case.

	

