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The Company Limited by Guarantee and having Shares Structured as a private family Foundation
by Charles Cain
Every legal system needs a form of legal entity  which can be used for charitable or private asset conservation purposes. The essential characteristics are that it must be capable of owning and managing property, that it has both management and continuity, and that it can be established for specific purposes.
Legal forms
In the English legal tradition, two legal forms have always been traditionally used;-
i. 	The Trust. This name does not describe an actual legal ‘entity’, but a relationship, whereby a person, the ‘Trustee’, holds and manages assets in accordance with the provisions and objects, usually set out in a Trust Deed, for other persons, the ‘Beneficiaries’, or for a Purpose. Trusts are notoriously complex for laymen to understand, and the potential exposure to litigation for a trustee is significant, especially in the current litigious climate of business. 
ii. 	The Company Limited by Guarantee and the Company Limited by Guarantee and Having Shares). These corporate forms were first introduced in the Isle of Man in the Companies Act, 1865. Notwithstanding this, the trust has always been the overwhelmingly preferred fiduciary mechanism because of its ability to handle abstract concepts, such as unborn (and unconceived) children. It is only in very recent years that changes in both trust and tax law have caused these corporate forms to be explored and their full potential to become recognised.
Although the trust concept was widely used in continental Europe in the Middle Ages, it was swept away by the Napoleonic reforms at the end of the eighteenth century. In recent years, however, the trust concept has seen something of a revival in Roman law countries, particularly in those providing ‘offshore’ financial services such as Liechtenstein, and Panama.
In place of the trust, there evolved in some Civil law countries the use of the civil law Establishment or Foundation, or, as it is known in Liechtenstein, the Stiftung. Originally intended to be for public not-for-profit structures, the Foundation has been adapted for private purposes, and as such is now to be found in a number of jurisdictions. 
There are two primary differences between the Foundation as found in Liechtenstein and elsewhere and the Company Limited by Guarantee, its nearest equivalent in the world of English type companies:
	The Company Limited by Guarantee can be established without the need for any initial funding. Whereas the civil law Foundation MUST have a minimum capitalisation (typically of an amount equivalent to Stg£10,000), the Company Limited by Guarantee has none. The hybrid Company Limited by Guarantee and Having Shares must have a share capital, but this can be as little as one penny (£0.01), which is unlikely to be a problem for anyone.

The Company Limited by Guarantee has members who are separate and distinct from the Directors. Although the Members may have absolutely no economic interest in the company, it is they who, through their guarantee, minimal although it may be, stand behind the company, and elect the Directors, who carry on the day-to day management. In the civil law Foundation this ultimate control function is carried out by the Founder himself, or, in the absence of a Founder, by the Directors as a self-electing body. This appears to be incestuous, providing inadequate checks on the self elected board.
Flexibility 
In comparison with the Company Limited by Guarantee, or the Company Limited by Guarantee and having Shares, which is the form that is normally used for private ‘foundations’, the Stiftung is a relatively inflexible vehicle. The hybrid form can provide for fixed as well as mutual and discretionary interests for beneficiary members, as well as a variety of mechanisms for long term control and management.
Compared to a trust, the incorporated Foundation has also advantages. The Foundation
	is not subject to the rules against perpetuities and accumulations

can be structured to have a purpose. Normally, a company must have ‘objects’, although as noted, this is no longer the case in the Isle of Man, where only charitable companies must set out their objects. As such, it is a great deal more flexible and certain than a ‘Purpose’ Trust
can trade just like any other company. 
	can be controlled by the founder (and his descendants) in circumstances that, if a trust had been used, would have created a risk of a ‘sham’ trust. 
The day-to-day management of the Foundation is carried on by the Directors in the usual way. In addition, it is often desirable to make provision for the appointment of a Protector, who can supervise the Directors, and whose approval must be obtained for the election of members and disposal of assets. The Protector can thereby protect the interests of the intended Beneficiaries.
The Foundation can receive assets as a gift. Normally, the Founder will transfer the assets to the Foundation as a donation. Alternatively, if the Founder of the Foundation is to have a continuing controlling presence, he can be elected as a Founder Member. Although Members of a Foundation are usually elected into membership without any requirement to subscribe capital, the assets being transferred into the Foundation could be injected as the capital subscription of a new Founder Member. 
Exchange  Control
Beneficiary Membership does not give rise to any property interest or any negotiable or transferable security, and thus is not subject to Exchange Control regulations on those grounds. This means that a person resident in a jurisdiction with Exchange Control can be elected as a Beneficiary Member without any need for Exchange Control permission. 
Controlled Foreign Company/Corporation/Entity
Properly set up therefore, Beneficiary Membership does not give rise to any property interest or vote and thus cannot lead to the Foundation being a Controlled Foreign Company or Corporation or Entity. Care needs to be taken, however, with regard to the US Federal Internal Revenue Code. For US tax purposes a Foundation will normally be characterised as a Trust, and should be reported as such. 

