Number of offshore financial centres predicted to decline

The number of offshore financial centres worldwide could fall below 20 as businesses look to consolidate their offshore activities in quality jurisdictions, according to PricewaterhouseCoopers’ Global Private Banking/Wealth Management Survey 2003.
The trend to erode protection and enforce exchange of information was putting pressure on the offshore centres, said the survey. As a result wealth managers would continue to consolidate their operations and reduce the number of offshore centres in which they operate to one key centre in each region. Only some 20 or 30 out of the 50 existing offshore centres might be sustainable in the future, but this number might be even smaller.
Wealth managers would need to consider carefully where they locate their business, according to the source and flow of wealth of their clients, the regulatory and tax environment, and the opportunity to reduce costs without undue impact on their service to customers. Key centres might encompass new rapidly growing jurisdictions such as Singapore and Dubai.
The survey found that regulatory risk had become of major concern to wealth managers, with compliance, anti-money laundering and new regulatory developments being the top areas respondents were currently addressing. But a significant percentage of respondents had not yet taken action and about 40% of participants did not even respond, indicating that the level of preparedness might be exceedingly low. Scale would be a major factor in meeting the additional cost of regulation, particularly for those operating in multiple locations and for small players.
Offshore financial centres, said the survey, had continued to tighten regulation in response to pressures from international regulatory bodies such as the Financial Action Task Force. But pressure to reform would continue to be placed on those not agreeing to full exchange of information. In addition to flow of clients' funds, regulatory and tax considerations would be crucial, with only well-regulated and secure centres surviving.
The regulatory framework, both onshore and offshore, had undergone a seismic shift and non-compliance and poor risk management were corporate suicide, said the survey. While there was evidence of increasingly sophisticated approaches to risk management, some wealth managers still lacked adequate systems to ensure that they were not handling the proceeds of crime. Wealth managers should place risk at the core of their strategic thinking and institutionalise the provision of risk information. Only 35% of respondents currently felt they had an integrated risk management system and only 32% expected to have a fully integrated system in three years, with the level of integration in Europe significantly lower than in North America.


UK calls off sovereignty talks over Gibraltar

The UK has effectively abandoned talks with Spain on sharing sovereignty over Gibraltar after Europe Minister Denis MacShane told a Spanish newspaper on 9 June that the chances of achieving an agreement were zero.
MacShane said: "I doubt that at the present time one can seriously expect the issue of Gibraltar to be able to return to the negotiating table with the hope of obtaining positive results. For the citizens (of Gibraltar) and the British parliament, the chances of achieving an agreement, which is not accepted by the Gibraltarians, are simply zero."
Negotiations on shared sovereignty between UK Foreign Secretary Jack Straw and his Spanish counterpart Ana Palacio stalled last summer on a number of "red line" issues, including the use of Gibraltar's military base. Gibraltar overwhelmingly rejected a shared sovereignty deal in an unofficial referendum last November.
The Gibraltar government received written confirmation from the UK in July that it had qualified for investment services “passporting” rights into the EU and EEA single market. As a result, investment services providers based in Gibraltar and authorised by the Financial Services Commission may operate in other member states on the basis of their Gibraltar authorisation.
This completes the three "passporting badges" for Gibraltar’s finance centre following the recognition of banking passporting rights in 1999 and insurance passporting rights in 1997.
The Gibraltar government is now to commence the Investor Compensation Scheme Ordinance, which was passed by the House in July 2002. Investment services passporting rights will be operational as soon as the Investor Compensation Scheme is in place.
Passporting rights do not apply to the sale of investment services products by Gibraltar-regulated entities into the UK. This is the subject of further bilateral discussion between the Gibraltar and UK governments.


OECD threatens Switzerland with tax blacklisting

The OECD is threatening to place Switzerland on a tax blacklist because of what it has called harmful tax practices. The threat comes from a leaked internal OECD report on harmful tax jurisdictions, which singles out Switzerland. The Swiss finance ministry is engaged in talks with the OECD's Forum on Harmful Tax Competition to resolve the issue.
There is no special holding company status available under federal Swiss law, but in most cantons holding companies qualify for total exemption from income tax while paying a low corporate tax rate. Dividends from a qualified subsidiary benefit from the participation exemption rule, which generally exempts such dividend income from taxation.
Switzerland, which abstained from joining the Forum when it was established in 1998, is the only OECD member to be named by the body. In June 2000, the Forum listed Switzerland as among dozens of developed countries having 'potentially' harmful tax practices. An OECD spokesman said that since then, Switzerland had not changed its tax practices.
Legislation to establish a single financial supervisory authority, to be called the “Federal Financial Market Supervisory Authority’ (FINMA), has been drafted. The independent agency will be the regulatory authority for banks, securities dealers, investment funds, private insurance companies and the stock market.
FINMA will be established through the enactment of the Federal Act on Financial Market Supervision, which the commission submitted in draft form to the department of finance. It will be formed through the merger of the Swiss Federal Banking Commission (SFBC) and the Federal Office of Private Insurance (FOPI). For now the Money Laundering Control Authority will remain separate from FINMA and will be integrated at a later date.


IRS issues summons to identify tax evaders

The US Internal Revenue Service (IRS) has, for the first time, issued a summons to a law firm for the primary purpose of obtaining the identities of the investors in what the IRS has determined are potentially abusive tax shelters.
The IRS received approval from the US District Court for the Northern District of Illinois to serve a John Doe summons on Jenkens & Gilchrist, asking the law firm to identify taxpayers who may have invested in listed transactions or other potentially abusive transactions organised or sold by the firm’s Chicago office.
This is the latest step in a comprehensive strategy by the Treasury Department, the IRS and the Department of Justice to combat abusive tax avoidance transactions by requiring prompt disclosure of potentially abusive transactions by taxpayers and promoters.
Since 2002, the IRS has issued 268 summonses to 35 promoters to examine their compliance with the registration and list maintenance requirements, by requesting information and investor lists. Of these, 78 involving seven promoters have been referred to the Department of Justice for enforcement.
The IRS said more than 1,200 taxpayers participated in its Offshore Voluntary Compliance Initiative (OVCI) by the 15 April deadline. The OVCI was intended to bring taxpayers, who used offshore payment cards or other offshore financial arrangements to hide income, back into compliance with US tax laws.
Eligible taxpayers could avoid criminal prosecution and certain penalties but would still have to pay back taxes, interest and some penalties. Applicants also had to provide full details on who promoted the offshore arrangements. In all, 1,253 taxpayers from 46 states and 48 countries applied for OVCI. In the first 229 cases reviewed, the IRS identified more than US$50 million in uncollected taxes and 80 new offshore promoters.


FATF revises anti-money laundering standards

The Financial Action Task Force (FATF) issued a revised set of Forty Recommendations to combat money laundering at the conclusion of its plenary meeting in Berlin in June. The revision makes significant changes, which when combined with the Eight Special Recommendations to combat terrorist financing, create a substantially strengthened international framework.
The major changes include: 
• specifying a list of crimes that must underpin the money laundering offence;
• expansion of the customer due diligence process for financial institutions;
• enhanced measures for higher risk customers and transactions, including correspondent banking and politically exposed persons;
• extension of anti-money laundering measures to designated non-financial businesses and professions (casinos; real estate agents; dealers of precious metals/stones; accountants; lawyers, notaries and independent legal professions; trust and company service providers);
• inclusion of key institutional measures, notably regarding international co-operation;
• improvement of transparency requirements through adequate and timely information on the beneficial ownership of legal persons such as companies, or arrangements such as trusts;
• extension of many anti-money laundering requirements to cover terrorist financing;
• prohibition of shell banks.
The FATF will assess members’ compliance during 2003-2004 through a process of self-assessment, which is then to be followed by a further round of mutual evaluations, which could start before the end of 2004.
South Africa and the Russian Federation have been admitted as full members of the FATF following a positive outcome to the first mutual evaluations – which assessed their systems for combating money laundering and terrorist financing.
The FATF has removed St Vincent and the Grenadines from the list of Non-Cooperative Countries & Territories (NCCTs). The current list of NCCTs is: Cook Islands, Egypt, Guatemala, Indonesia, Myanmar, Nauru, Nigeria, Philippines and Ukraine. FATF members are required to update their advisories requesting that their financial institutions give special attention to businesses and transactions with persons, including companies and financial institutions, in listed countries or territories. The FATF will review the situation of each NCCT at its next plenary meeting on 1 to 3 October 2003.


European Union agrees Directive on Taxation of Savings

On 3 June European Union member states finally reached agreement on the Directive on taxation of savings that will require all but three EU member states to commit to an automatic information exchange system between tax authorities from 2005. 
The tax package also contains the Code of Conduct on Business Taxation that will require EU member states to eliminate 66 tax regimes identified as “harmful”, and a Directive to eliminate withholding taxes on payments of interest and royalties made between associated companies of different member states.
The Directive on savings taxation is due to take effect from 1 January 2005 and that on interest and royalties from 1 January 2004. The Code of Conduct is in practice already operating, although extensions for limited periods of time have been granted for certain business tax regimes. 
Under the savings taxation Directive, banks in 12 of the member states will be obliged to report interest earned on savings accounts to the home state of the account holder, allowing the home state to collect tax on the earnings. But for a transitional period, Belgium, Luxembourg and Austria will be allowed to apply a withholding tax instead of providing information, at a rate of 15% for the first three years, 20% for three years from 2008, and 35% from 2011 onwards. 
These three Member States will implement automatic exchange of information if and when the EU enters into an agreement with certain third countries – Switzerland, USA, Liechtenstein, San Marino, Monaco and Andorra – to exchange of information upon request. The European Council reaffirmed that the exchange of information on as wide a basis as possible is to be the ultimate objective of the EU.
When negotiations with Switzerland were launched in 2001, the EU insisted that it give up its bank secrecy laws and commit to information exchange. The Swiss government refused. Switzerland already applies a 35% withholding tax on Swiss-source income. Under an agreement struck with the EU, it will commit to a withholding tax on non-Swiss source income at the same rates as Belgium, Luxembourg and Austria under the Directive and transferring 75 per cent of the revenue to the tax authorities of the resident's Member State.
The withholding tax on non-Swiss source income will not be applied if the taxpayer authorises the Swiss bank to disclose information to the tax authorities. In such cases, that interest income should be subject to taxation in the Member State of residence at the same rates as those applied to interest earned domestically. The EU is committed to securing similar agreements with Monaco, Liechtenstein, Andorra and San Marino.
Negotiations were also opened with the USA but despite the Bush administration’s refusal to agree a deal, the European Commission decided that the existing bilateral treaties between the US and individual EU member states were sufficient to provide for exchange of information.
The 10 proposed new EU member states, including Cyprus and Malta, which are due to join as of 2004 are likely to be given until 2007 to begin exchanging information with their new partners.
The UK and Netherlands have pledged to adopt the savings tax directive in their dependent and associated territories, which means resident EU investors with investments and bank deposits will be subject to it.
The Code of Conduct for business taxation was drawn up in 1998 and a report identified 66 tax measures with harmful features – 40 in EU member states, three in Gibraltar and 23 in dependent or associated territories – which have now been revised or replaced. For beneficiaries of those regimes on or before 31 December 2000, a "grand-fathering" clause has been provided under which benefits have to lapse no later than 31 December 2005.
The Directive on interest and royalty payments, which will eliminate taxes levied at source on payments of interest and royalties between associated companies of different member states, is due to enter into force on 1 January 2004. Transitional arrangements have been provided for Greece and Portugal for both interest and royalties and for Spain for royalties to delay implementation until the savings Directive takes effect on 1 January 2005.


Vanuatu makes tax commitment to OECD 

Vanuatu signed a commitment to improve the transparency of its tax and regulatory systems and establish effective exchange of information for tax matters with OECD countries by 31 December 2005. It becomes the first country to be removed from the OECD's list of uncooperative tax havens, published in April 2002, and the thirty-second non-OECD country to commit to the principles of transparency and exchange of information for tax purposes.
The OECD said it hoped the remaining six jurisdictions on its list – Andorra, Liechtenstein, Liberia, Monaco, the Marshall Islands and Nauru – would now make similar commitments. Vanuatu will be invited to join the OECD's Global Forum to discuss the design of standards related to its commitment.


IBM survey says private banks may be in terminal decline

Traditional European private banking may be heading into terminal decline according to a survey of 105 European wealth managers and private banks by IBM Business Consulting Services.
Banks must restructure to survive, said the survey. European private banks managed about US$8 trillion, 40% of it held offshore. Swiss banks had the largest share of the offshore market, managing about US$2 trillion in private client assets. The report estimated that up to 60% of non-Swiss money deposited in Swiss banks was of EU origin and had not been declared to relevant tax authorities.
This revenue was under threat with the EU, the US and the OECD putting pressure on offshore territories to share more client information with investigators and the impact of tax amnesties, like the one given by Italy last year which led to an exodus of €30 billion from Switzerland. 
Respondents to the survey ranked Singapore as number two after Switzerland when asked which offshore centre would become the most important in 2005. Luxembourg was the third most important, followed by the UK, Hong Kong and Jersey.
The survey also noted that the strong push by regulators had led to a change in the ranking of other traditional centres such as the Bahamas, Monaco and the Cayman Islands. “There is a premium price that is still paid for secrecy and confidentiality,” the report stated.


Isle of Man to amend Companies Act

A Companies (Amendment) Bill, which will remove a company’s right to issue bearer shares, has been published. Existing bearer shares will be valid provided the identity of the bearer is disclosed to the company by registering the shares represented by the warrants.
The Bill also amends the Companies (Transfer of Domicile) Act 1998 by removing restrictions on what types of companies may apply to transfer their domicile into or out of the Isle of Man. The current legislation is limited to listed companies or their subsidiaries.
The Bill widens the FSC’s power to determine which forms may be used in electronic submissions to the Companies Registry. The Companies Registry plans to extend its electronic submission service this year to allow users access to company records from their own off-site terminals. Users will also be able to file documents remotely. A full company incorporation service will also be available online. 


BVI passes amendment to IBC Act

The International Business Companies (Amendment) Act, passed by the Legislative Council in April, effectively ends the use of bearer shares by requiring them to be deposited with a registered custodian and by prohibiting authorised custodians from transferring bearer shares to anyone other than an authorised custodian approved by the Financial Services Commission.
An authorised custodian will be either a licensed bank or trust company in the jurisdiction, or an overseas firm regulated in a domicile acceptable to the Commission. Under the Act, IBCs will also be required to establish and maintain a register of directors and appoint the first director within 30 days of the incorporation of the company. The register of identities of the directors and shareholders will be available only to regulators and law enforcement officials.


South Africa declares exchange control and tax amnesty

An Exchange Control Amnesty & Amendment of Taxation Laws Bill, to permit repatriation of funds that have been illegally banked offshore, was tabled in the National Assembly in May. For six months from 1 June 2003, individuals and private companies will be able to apply for amnesty from civil and criminal prosecution for illegally expatriating funds. It also relates to foreign income derived prior to the relaxation of foreign exchange controls in 1997. The Bill's contents are already final because it is classified as a finance bill.
The tax amnesty relates to foreign assets, the value of which has been partly or wholly derived from amounts that were not declared to the commissioner for the SA Revenue Service. A separate tax amnesty has been announced with reference to SA-sourced income that was not declared to the commissioner in respect of amounts accumulated or converted to foreign assets. 
Two separate levies can be imposed. The exchange control levy is equal to 5% of the leviable amount to the extent that it is repatriated to SA within three months after the date of the amnesty approval; and 10% of the leviable amount in foreign currency should it not be repatriated to SA. 
The tax levy applies to assets that would otherwise have been subject to SA taxes and is calculated at 2% of the amounts accumulated or converted to foreign assets. This levy may also be imposed on a facilitator. The tax amnesty includes income tax, secondary tax on companies, donations tax and estate duty. 


Bahamas adjusts to new regulatory regime

The number of banks and trust companies operating in the Bahamas fell by 55 to 301 in 2002 in response to new physical presence requirements and tighter regulation under the Banks & Trust Companies Regulation Act 2000.
The Act requires all banks and trust operations, unless specifically exempted, to establish a physical presence in the jurisdiction by 30 June 2004 in order not be deemed as a “shell bank” under the criteria of the Basle Committee on Banking Supervision, USA Patriot Act or the Wolfsberg Group.
An Investment Funds Bill to create a new regulatory system for mutual funds, received its second reading in the House of Assembly in April. It will establish a series of classes of funds subject to varying degrees of regulatory oversight based on defined risks, including a new ‘SMART’ (Specific Mandate Alternative Regulatory Test) fund.


Cayman Islands Constitutional Order passed

The Cayman Islands (Constitution) (Amendment) Order 2003, to provide for greater self-government for the UK Overseas Territory, has been brought into force. It was passed in the UK Privy Council on 12 June 2003 and tabled in the UK parliament on 24 June.
The Order enables the formation of an electoral boundaries commission, which will make recommendations on establishing 17 single-member constituencies to elect to the Legislative Assembly.  It also formalises the offices of leader of government business and the leader of the opposition and renames the Executive Council as the ‘cabinet’.
Samuel Bulgin has been appointed as the Cayman Island’s new attorney-general. A senior Crown Counsel, he has served as solicitor-general since 1997. Bulgin had been acting attorney-general since the resignation of the previous attorney-general, David Ballantyne, in March this year over his role in the collapse of the Eurobank trial.
The Cayman government has again extended the deadline for bank account holders to submit due diligence documentation under the jurisdiction’s Proceeds of Criminal Conduct Law, which was originally set for 31 December 2002. As a result the anti-money laundering regulations will not come into effect until 31 March 2004. Options under consideration for account holders who fail to provide the required proofs of identity include either freezing accounts or closing them and sending a bank draft to the registered address. The customer identification requirements apply to both new account holders and existing ones.


Labuan proposes to expand types of corporate entity

The Labuan Offshore Financial Services Authority (LOFSA) it to review companies’ legislation to expand the types of entities that can be incorporated in Labuan, including companies limited by guarantee, unlimited companies and hybrid companies.
As part of its review of offshore legislation in 2002, LOFSA amended the Labuan Trust Companies Act 1990 in order to reclassify Labuan-based trust companies as offshore companies rather than as domestic companies. The change permits trust companies to enjoy the tax benefits given to offshore companies. The Labuan Offshore Business Activities Tax Act was also amended to allow offshore limited partnerships and offshore branches of Malaysian banks to be taxed as offshore companies.
According to its annual report, LOFSA is also in the process of reviewing the Labuan Offshore Trusts Act, the Labuan Offshore Securities Industry Act and proposals to establish ship registration.


For Christopher Owen’s commentary on the following topics and reported cases, see the Yearbook section of the website www.itpa.org under Offshore Survey : October 2003 Supplement

ECJ permits Belgian “co-ordination centres” to continue.
US stockbroker pleads guilty to tax evasion through offshore credit card.
Weak confidence drives HNWIs to turn to financial advisors.
European Union agrees Directive on Taxation of Savings.
Indian tax authority issues new rule on Mauritius residency.
Hong Kong LegCo passes Companies (Amendment) Bill.
OECD reviews changes to Model Tax Convention.
Hong Kong court refuses to grant power of attorney to beneficiary.
Jersey Court of Appeal rules on rival claims against trust assets.

