
ECJ permits Belgian “co-ordination centres” to continue

The European Court of Justice suspended a European Commission ruling that Belgium's tax breaks relating to 'co-ordination centres' of multinational companies violated state-aid rules. The decision of 3 July is an interim one, but will allow the tax breaks for some 36 companies to be extended, possibly up to 2005, when a final ruling is expected. It also led Belgium to drop its opposition in the European Council to a deal over Italian milk quotas which had delayed approval of the EU savings tax directive.
The Commission, under a ruling in February, had ordered Belgium to phase out the tax regime by 2010 and not to renew any contracts. Belgium did not contest the Commission's decision to phase out the centres, but wanted companies to be able to renew the schemes until the end of 2005. The ECJ backed its argument that "the almost immediate interruption of the … regime … could have broadly irreversible consequences of a certain gravity".
Belgium is still looking for guarantees that companies will not be requested to repay the aid, but the Commission has maintained it is only seeking the abolition of the tax breaks, rather than any repayment. It launched formal investigation proceedings in February 2002 following Belgium's refusal to bring the scheme into line with EU law as recommended in July 2001.
In June the Commission decided that Belgium's tax regime for US foreign sales corporations (FSCs) was also in breach of EU state aid rules. Taking into account Belgium's voluntarily phasing out of the effects of the regime, following the repeal of US’s FSC legislation in September 2000, the Commission has asked Belgium to repeal the scheme by the end of the current fiscal year. 

US stockbroker pleads guilty to tax evasion through offshore credit card

A stockbroker pleaded guilty in a New York District Court on 26 June to laundering profits on stock deals through an offshore credit card account in order to evade taxes.
Adam Klein pleaded guilty today to one count of Money Laundering in the Third Degree after admitting that he evaded paying any taxes on US$350,000 that he received over a two-year period as payments on securities transactions.
The payments were wired to a bank account in Klein's name at the Leadenhall Bank & Trust in the Bahamas. Klein accessed the funds through a MasterCard credit card issued on the Leadenhall account. He paid no taxes on the money in his Bahamian account and, as a result, evaded almost US$175,000 in New York City, State and federal taxes.
The action is part of a continuing investigation by the Manhattan District Attorney's Office into the use of credit cards issued by financial institutions located in offshore jurisdictions.
In a related case, unlicensed Manhattan money transmitter Beacon Hill Service Corporation was indicted for illegally receiving and transferring billions of dollars in offshore transactions. An investigation by the Manhattan District Attorney's Office revealed that the firm received and transmitted funds from numerous sources, including individuals, shell corporations and South American exchange houses known as "casas de cambio." During 2001 and 2002, wire transfers in just four of Beacon Hill's 40 accounts totalled more than US$3.2 billion.


Weak confidence drives HNWIs to turn to financial advisors

Weakened personal financial confidence has driven many high net worth individuals (HNWIs) to turn to financial advisors for advice and guidance rather than opting for self-directed investment, according to the World Wealth Report 2003 published by Cap Gemini Ernst & Young and Merrill Lynch.
Confidence has been eroded by a combination of corporate scandals, perceived conflicts of interest related to equity research, accounting irregularities and poor investment performance, said the report.
As a result, HNWI’s seeking wealth preservation continued to divert funds to fixed income, alternative investments, real estate and other investments less correlated to equities. Successful wealth management providers will have to further improve the client experience by providing greater integration of superior products and a wider spectrum of services.
Sluggish growth and declining stock prices slowed HNWI wealth accumulation around the globe and the number of HNWIs increased 2.1% to 7.3 million people in 2002, the lowest growth rate in the Report’s history. HNWI financial wealth grew 3.6% to US$27.2 trillion last year.
North American HNWI wealth overall decreased 2.1%, undermined by a continuing decline in equity markets in the US in 2002. European HNWI wealth grew 4.8%, partially assisted by appreciation of the Euro and UK sterling against the US dollar. The largest concentration of HNWIs around the world is in Europe. Asia-Pacific HNWI wealth jumped 10.7%, supported by relatively high savings rates and robust GDP growth in key regional economies, such as China, South Korea and Australia.
Despite the poor performance in the past two years, the Report predicted HNWI wealth to grow an average 7% a year during the next five years, reaching approximately US$38 trillion by year-end 2007.


European Union agrees Directive on Taxation of Savings

On 3 June European Union member states finally reached agreement on the Directive on taxation of savings that will require all but three EU member states to commit to an automatic information exchange system between tax authorities from 2005. 
Under the savings taxation Directive, banks in 12 of the member states will be obliged to report interest earned on savings accounts to the home state of the account holder, allowing the home state to collect tax on the earnings. But for a transitional period, Belgium, Luxembourg and Austria will be allowed to apply a withholding tax instead of providing information, at a rate of 15% for the first three years, 20% for three years from 2008, and 35% from 2011 onwards. 
The UK and Netherlands have pledged to adopt the savings tax directive in their dependent and associated territories, which means resident EU investors with investments and bank deposits will be subject to it.
The Isle of Man, Jersey and Guernsey have agreed to introduce a withholding tax when the Directive takes effect. This would apply only to EU resident individuals, who may choose to opt out of the withholding tax by agreeing to the exchange of information to their EU country of residence. It would not apply to companies. 
Gibraltar, which has been an associate member of the EU since the UK joined in 1973, has taken legal advice on whether it can bring a case against the UK and the EU over the imposition of information exchange under the Directive. The government has objected to the UK's refusal to grant Gibraltar a choice between adopting a withholding tax or agreeing to exchange information. 
The Cayman Islands has also questioned the "legitimacy" of attempts to compel the Caribbean overseas territories to comply with the Directive. In March, the European Court of Justice's Court of First Instance held that the EU could not require the Cayman to implement the proposed Directive. But, as the court later clarified, this was because the matter fell outside the competence of the European Commission and would depend entirely on the constitutional arrangements applicable in fiscal matters between the UK and the Cayman Islands.
Other UK overseas territories which may have to implement the Directive are Bermuda, the British Virgin Islands, Anguilla, the Turks & Caicos Islands, and Montserrat. 


Indian tax authority issues new rule on Mauritius residency

The Central Board of Direct Taxes (CBDT) amended the income tax rules, with effect from 10 February, to state that a company would be deemed to be resident in India under the India and Mauritius tax treaty, if its management is based in India.
The tax authority has been attempting to prevent Indian companies establishing subsidiaries in Mauritius to benefit under the tax treaty. The new ruling further clarifies a circular issued on 13 April 2000, which stated that a certificate of residence in Mauritius issued by the Mauritius Government should be sufficient evidence for accepting the status of residence.
The new ruling said: “The entity would not be entitled to the benefits under the treaty where an assessing officer is satisfied that an entity is a resident of both India and Mauritius, and determines that the entity’s effective management is in India, although the entity is incorporated in Mauritius.”
Since 1991, about two-thirds of all inward foreign investment to India has been routed through Mauritius-based companies under the treaty. But a May 2002 ruling of the Delhi High Court stated that a Mauritius certificate would not provide “sufficient evidence” of residence in Mauritius. The case is now before the Supreme Court. 

Hong Kong LegCo passes Companies (Amendment) Bill

The Legislative Council passed the Companies (Amendment) Bill 2002, on 2 July. It will implement measures relating to shareholders’ rights, corporate directorship and other technical matters.
The Bill also attempts to simplify corporate filing requirements, to improve charge registration procedures and to make technical amendments to winding-up provisions under the Companies Ordinance.
The Standing Committee on Company Law Reform (SCCLR) has issued a Corporate Governance Review Phase II Consultation Paper which details proposals to enhance Hong Kong's corporate governance regime.
Supplementary guidelines to combat money laundering, including a requirement to identify high-risk clients, were published by the Hong Kong Monetary Authority on 31 March 2003. Banks must comply with the additional requirements before 30 September 2003. The new guidelines are based on the Basle Committee and FATF recommendations.


OECD reviews changes to Model Tax Convention

The OECD’s Centre for Tax Policy and Administration (CTPA) has put out for consultation two alternative proposals to clarify the place of effective management concept as a tie-breaker rule and developing a hierarchy of different approaches that would constitute a new tie-breaker rule.
The first proposal seeks to refine the concept of “place of effective management” by expanding the commentary explanations as to how the concept should be interpreted. The second proposal puts forward an alternative version, which includes three different options as regards a possible second tie-breaker test.


Hong Kong court refuses to grant power of attorney to beneficiary

The Hong Kong Court of Appeal upheld the decision of the High Court in ruling that a beneficiary may not demand a trustee, even a bare trustee, to execute a power of attorney in his favour.
In Hotung & Anor v Ho Yuen Ki (CACV 315/2002), the defendant Madam Ho Yuen Ki had agreed by two declarations of trust that certain shares in two companies registered in her name were held upon trust for three beneficiaries; Michael, Sean and Anthony Hotung 
Under the first declaration, made in November 1979, each of the beneficiaries was entitled to 3,334 shares in a company called Hotung Enterprises Limited. Under the second, made the following year, each of the beneficiaries was entitled to one share in a company called Hotung Investment (China) Limited.
Two of the beneficiaries, Anthony and Sean Hotung, requested the trustee to execute four powers of attorney to appoint them as her attorney in respect of their respective shares in the two companies, “with full power of substitution to be my true and lawful attorney to exercise, when the attorney may deem fit, all of my powers as the registered holder of (the shares) ... and in particular … to execute all deeds, sign all documents and do all such acts and things which I in my capacity as the registered holder of the shares would be capable of doing myself.”
When the trustee refused, the plaintiffs sought an order compelling her to execute the documents. The High Court refused the application. The plaintiffs appealed. 
The plaintiffs contended that the defendant was a bare trustee or a nominee of the shares. She had no active duty or discretion to perform in respect of the shares. They were entitled, although not obliged, to call for a transfer of the legal title of the shares and terminate the trust.
Since they were entitled to give lawful orders or instructions to the defendant trustee, who was duty bound to obey, the execution of the powers of attorney in their favour would give them full beneficial enjoyment of the shares. It would also eliminate the risk that the trustee might fail or refuse to carry out their instructions. In the Court of Appeal, Cheung JA said the plaintiffs had cited no authority that a beneficiary might demand a trustee, be he a bare trustee, to execute a power of attorney in his favour. It was a case that would have to be decided on first principles.
Assuming that the trusts were bare trusts, the court said the authorities cited indicated that the beneficiaries could only request the trustee to convey or transfer the property to them or at their direction under the rule of Saunders v Vautier. There was no indication that they could direct the trustee to do anything else.
On the contrary, the cases cited for the defendant trustee indicated that beneficiaries could not instruct the trustee what to do. In Re Brockbank, there were two trustees, one wishing to retire. The beneficiaries wished to appoint a bank trustee. The remaining trustee was unwilling to do so. The beneficiaries applied for an order that the remaining trustee be directed to concur with the retiring trustee to make appointment. The Court dismissed the application, holding that the beneficiaries could not "arrogate to themselves a power which the court disclaims possessing and to change trustees whenever they think fit at their whim or fancy."
Counsel for the plaintiffs submitted that the Brockbank line of cases all dealt with special trusts in which the trustees had duties to perform under the trusts.  He referred instead to Kirby v Wilkins [1929] 2 Ch. 444 in which Romer J. held that where a shareholder holds shares as a bare trustee for a third person, he is obliged to exercise his voting power in the way that the beneficiaries desires. 
Reviewing these authorities, the Court of Appeal said that it seemed that the only situation where the trustee could be dictated to by the beneficiary, other than conveying the trust property under the rule in Saunders v Vautier, was in respect of the manner of voting as stated in the Kirby line of cases. 
All that the plaintiffs could show on the authorities was the situation of a beneficiary being allowed to dictate a trustee how to vote. This did not mean that a beneficiary was also entitled to call for a power of attorney from the trustee. In the Court of Appeal’s view, the voting cases must be considered in a class of their own and did not support the wider proposition advanced by the plaintiffs. 
“On first principles,” held Cheung JA, “if a party wishes his legal relationship with another to be governed by a trust, then he should observe that relationship and not insist that he is still entitled to perform the role of a trustee himself. If he wishes to do so, then the proper way is to terminate the trust and do whatever he likes with the property. What he can not do is to say to the trustee that since you have to obey my instructions on voting you may as well let me do the job for you … What the beneficiaries want here is to have all the rights of the legal and beneficial ownership of the shares, without assuming the burden of the ownership. We are not satisfied that they are entitled to do so.”
Dismissing the appeal, the court said the principle against delegation of trust drew no distinction between a bare or special trust. The trustee was being asked to delegate her office as a trustee. The court should not force an agency on an unwilling party.


Jersey Court of Appeal rules on rival claims against trust assets

In Sinel Trust Ltd & Others v Rothfield Investments Ltd & Others [2003]JCA048 of 14 March 2003, the first respondent was a Jersey company incorporated in 1974 by Joseph Bamford who founded – with his wife Marjorie – JCB, the UK extraction machinery business. Trustees for Bamford held the nine issued shares in Rothfield absolutely.
In 1975 Bamford left his wife, though they never divorced, and set up home in Switzerland with Mrs Jayne Ellis, the second respondent, who had been his secretary. On 31 March 1981 he wrote to the trustees with instructions to hold the Rothfield shares to the joint order of himself and Mrs Ellis and the survivor of them when one of them died. There were some changes of trustees but the Rothfield shares continued to be held in trust on this basis until Bamford’s death on 1 March 2001. He was then domiciled in Switzerland.
On 9 October 2001 Mrs Ellis entered into a company management services agreement with Sinel Trust Ltd (STL), the first applicant, relating to Rothfield. On 16 October 2001 the shares in Rothfield were transferred by the previous trustees to three wholly owned subsidiaries – Sinel Trust Secretaries Ltd, Sinel Trust (Nominees) Ltd and Sinel Trust (St Helier) Ltd – the second, third, and fourth applicants. Each issued a declaration of trust in favour of Mrs Ellis as sole beneficiary, governed by Jersey law.
On the same day, two employees in the Sinel group of companies, Bart Wijsmuller and Danielle Mullins, the fifth respondent, were appointed directors of Rothfield. Wijsmuller subsequently resigned. On 30 October 2001, Mortimer Walters, a solicitor and adviser to Mrs Ellis, Grahame Sutton, a friend of Bamford and Mrs Ellis, and Joseph Brice, another STL employee, were also appointed directors of Rothfield. They were the third, fourth and sixth respondents respectively.
Bamford’s will directed that the devolution of his estate should be governed by English law under Article 90, paragraph 2 of the Swiss Federal Act of 18 December 1987. He left all his shares in two Netherlands Antilles companies and other securities for money in any private or unquoted companies held or beneficially owned by him and forming part of the JCB Group of companies to Bermuda Trust Company upon trust to pay the income to Mrs Ellis during her lifetime and, upon her death, to be divided equally between trusts established for his two sons, Sir Anthony and Mark Bamford, and their direct lineal descendants. The remainder of his property, of whatever nature and wherever situated, he left to Mrs Ellis.
A Swiss notary Maître Olivier Verrey was appointed executor of his estate. On 9 November 2001 the executor obtained ex parte orders in Switzerland by which the assets of Bamford and Rothfield were frozen, and Wijsmuller and STL were required to comply with requests from the executor for information relating to Rothfield under threat of criminal punishment. They did not comply. 
At the same time Mrs Ellis requested that STL transfer the shares in Rothfield to an Anguilla trust. STL, concerned in light of the executor’s actions in Switzerland, proposed on 14 January 2002 that Mrs Ellis or Rothfield should start proceedings in Jersey to ascertain the position. Mrs Ellis did not agree. On 29 January 2002 STL applied to the Royal Court for directions as to what steps it should take in respect of the Rothfield shares and assets. 
Bamford’s wife and their two sons – the Bamford claimants – issued proceedings in Switzerland against Mrs Ellis, Rothfield, STL and others on 28 February 2002. They sought that Bamford’s will be annulled, declarations that dispositions by Bamford in favour of Mrs Ellis be annulled, restitution by Mrs Ellis of property including the shares in Rothfield, restitution by Rothfield, and other relief.
STL and Rothfield also received a letter of 13 June from a Swiss avocat acting for the executor instructing them not to hand over securities or other property, then or previously, held directly or indirectly for the account or benefit of Bamford, without the executor’s authority. 
Mrs Ellis meanwhile started proceedings in the English High Court on 19 June against both the Bamford claimants and the executor, seeking to have the will established, to declare that there was no valid agreement between Bamford and his wife and sons as to the devolution of his assets on his death, and to determine what assets devolved on Mrs Ellis as residuary beneficiary under Bamford’s will.
On 3 July, STL and the trust companies received copies of letters dated 29 May from Mrs Ellis requiring termination of the declarations of trust dated 16 October 2001 and transfer of the shares in Rothfield to herself. 
STL therefore filed an amended representation in the Royal Court on 12 July, setting out the changed circumstances, including Mrs Ellis’s attempt to remove the trust assets from Jersey, and seeking directions as to whether or not to inform the executor and the Bamford claimants and what steps they should take in relation to the proceedings brought in Switzerland. 
On 7 November, solicitors in London acting for the Swiss executor sent STL an affidavit of Swiss law and also requested an “unequivocal undertaking” to comply with the Swiss Court’s Order of 9 November 2001 “in order to prevent enforcement proceedings in the Jersey Courts”. 
Solicitors in London acting for the Bamford claimants wrote on 2 December to confirm their decision not to challenge Bamford’s will in its entirety, but only the validity of the clauses in which he had elected for English law as the law governing succession to his estate.
STL was summoned by the Swiss Court to appear on 12 December in proceedings “for reconciliation” brought by the Bamford claimants against Mrs Ellis, Rothfield, STL and the executor, claiming relief, including annulment of the gift by Bamford to Mrs Ellis of the Rothfield shares and payment by STL of SFr96,600,000 and restitution of the Rothfield shares. No reconciliation was achieved.
STL’s application for directions and Mrs Ellis’s application for the transfer of the Rothfield shares came before the Jersey Royal Court on 5 December. STL argued that the executor and the Bamford claimants should be permitted to intervene and to argue against the order, which Mrs Ellis sought for the transfer of the Rothfield shares to her. 
The Royal Court disagreed. It concluded that the Bamford claimants and the executor should not first be convened to the Jersey proceedings and, on 13 December 2002, it ordered that the Rothfield shares be transferred to Mrs Ellis, authorised that the order be sent to the solicitors for the Bamford claimants, but only in a redacted form, and that the costs of STL be paid from the assets of Rothfield on an indemnity basis.
On 15 January 2003, STL wrote to solicitors acting for the Bamford claimants, informing them of the order of 13 December 2002 for the transfer of the Rothfield shares to Mrs Ellis. The following day, the Royal Court heard an application by Mrs Ellis for a stay pending an appeal on the court’s direction that a redacted order be sent to the lawyers for the Bamford claimants. The court rejected the application but, upon hearing that advocate P.C. Sinel, a director of STL, had already written to the Bamford claimants’ lawyers, ordered that he should pay the costs of and incidental to the hearing personally. 
STL’s Swiss lawyers wrote to the executor’s Swiss lawyers on 20 January to inform them of the Royal Court’s order for the transfer to Mrs Ellis of the Rothfield shares, and, on 22 January 2003, a further protective order was made by the Swiss Court against Wijsmuller, STL and Mrs Ellis, with further criminal sanctions of arrest or fine.
On 29 January, the Bamford claimants filed their statement of claim in the Swiss Court against Mrs Ellis, Rothfield, STL, the executor, and others. It alleged that Bamford behaved unconscionably in failing to provide properly for his wife and for his sons and that, in devising his will, he had sought to avoid both the English Inheritance (Provision for Family & Dependants) Act 1975 and the Swiss law providing for compulsory inheritance portions of wife and sons. He had also reneged on a long-held understanding that the JCB group would remain entirely under family control.
The relief sought included annulment of the gifts made by Bamford to Mrs Ellis during his lifetime, including the shares in Rothfield, and their return to the Bamford claimants, payment to them by Mrs Ellis of SFr1,148,540,000 with interest, restitution by STL of the shares in Rothfield, alternatively sums of SFr105,492,000 and SRf10,549,200 with interest, and restoration of the compulsory inheritance portions totalling SFr1,085,000,000.
STL and the trust companies, together with the fifth and sixth respondents, appealed the decisions of the Royal Court to transfer legal title in the issue share capital in Rothfield to Mrs Ellis and to decline their applications to either convene the Bamford claimants to the hearing or serve proceedings on the Bamfords seeking declarations as to the beneficial ownership of the issued share capital in Rothfield.
The Court of Appeal found that the Royal Court had not directly considered at all the question of whether the executor and the Bamford claimants ought to be given the opportunity to present their cases to the Royal Court. It had not considered whether they could put forward either factual evidence, or evidence of Swiss law, or arguments in support of their cases and their claims in relation to the Rothfield shares or the assets held by Rothfield.
“Instead,” said Southwell, President, “the Royal Court seems, quite erroneously, to have assumed that Mr Sinel (counsel for STL) was putting forward all the factual evidence, all the evidence of Swiss law, and all the arguments which the executor and the Bamford claimants could and would have put forward if given the opportunity to do so. This was simply erroneous. All that Mr Sinel for STL and the trust companies was doing was to spell out the risks for them if the claims of the executor and the Bamford claimants were ignored, while reiterating the need to ensure that, as a first step, those parties were to be given the opportunity to be heard, a point which the Royal Court failed to address.”
In particular, the Royal Court had given at least provisional credence to a misreading of Lord Romer’s statement of the relevant equitable principle in English law in Guardian Trust & Executors Company of New Zealand Ltd v Public Trustee of New Zealand [1942] AC 115, a case in which were stated the principles of equity applicable where a stranger to a trust claims the trust assets, and the position of the trustee faced with such a claim falls to be considered. 
In delivering the judgment Lord Romer said: “There does not appear to be any statute in force in New Zealand that governs the case. It falls therefore to be decided in accordance with the well-established principles of equity. One of those principles is that if a trustee or other person in a fiduciary capacity has received notice that a fund in his possession is, or may be claimed by A, he will be liable to A if he deals with the fund in disregard of that notice should the claim subsequently prove to be well founded.”
Counsel for Mrs Ellis had submitted to the Royal Court that he did not accept that Lord Romer’s comments accurately represented the law because, “if the test were as set out in that case, any rumoured claim, however outlandish, would paralyse the administration of a trust and the enjoyment of the trust assets by the beneficiaries.”
The Court of Appeal held that an equity lawyer of Lord Romer’s eminence would not and could not have put the principle of equity in this way. “It is clear that what he meant by “notice of a claim” was notice of a claim which is, prima facie, a reasonably arguable claim. Lord Romer was not referring to specious claims with no arguable foundation.”
The second point, found the Court of Appeal, was that the Royal Court did not appear to have noted the nature or extent of the claim in relation to the Rothfield shares and assets made by the Bamford claimants in the Swiss Court, which had jurisdiction in respect of Bamford’s, will. Examination of the relief claimed would have shown to the Royal Court that their claims included proprietary claims to the Rothfield shares and assets.
The Royal Court, it held, had concluded, after a brief examination of English and Jersey law and on the limited information and arguments before it, that the executor and the Bamford claimants could not establish any claim recognisable by the Jersey Courts to the Rothfield shares or assets.
 “With all respect to the Royal Court,” said Southwell Q.C., President, “in my judgment this question has merely to be stated to be seen to admit of only one answer. To decide in favour of one party without having taken steps to give the other parties the opportunity to be heard was contrary to essential considerations of justice as administered in the Courts of Jersey, and contrary to the requirements of Article 6 of the European Convention on Human Rights. On this simple ground the judgment and order of the Royal Court cannot stand and must be discharged.”
Instead directions were given to STL and the trust companies to preserve the Rothfield shares and assets and to administer them, pending determination of the various claims in the Swiss Courts. An application by Mrs Ellis for leave to appeal to the Privy Council was dismissed.



