Courts freeze Shirley Porter's hidden assets

Millions of pounds of assets believed to be controlled by former Westminster Council leader Dame Shirley Porter have been frozen under orders granted by courts in England and Guernsey.
The Tesco heiress, who now lives in Israel, owes Westminster Council £37m in surcharges following a gerrymandering scandal in the 1980s. Once estimated to have a £60m fortune, she claimed to be worth just £300,000 when ordered by a court to disclose her assets last year.
Westminster Council said: "The council has applied for and been granted by the courts in England, Guernsey and the British Virgin Islands, disclosure orders against 14 different companies and individuals. The orders required the respondents to disclose information to the council about Dame Shirley Porter's past and present wealth.
"The disclosure orders have produced for the council a very substantial amount of information. The assets disclosed as a result of the court orders have a value of many millions of pounds. In the main, these assets are held in trusts and companies in other jurisdictions."
The council added that in addition to the freezing order against Dame Shirley herself, it has obtained similar orders over assets worth "many millions of pounds in others' hands. "The council believes that it has a good claim against the assets frozen by the court orders,� it said. �It is in the process of registering its English judgment against Dame Shirley in the Guernsey Court.

FATF imposes sanctions on Myanmar 

The Financial Action Task Force (FATF) called upon members to apply “counter-measures” to financial transactions involving Myanmar, which was identified by the FATF as a “non-cooperative country or territory” (NCCT) in the fight against money laundering in June 2001.
“Since that time, Myanmar has still not addressed major deficiencies in its anti-money laundering regime,” said the FATF. “In particular, Myanmar has failed to establish a framework to engage in effective international cooperation in the fight against money laundering, and its anti-money laundering law continues to lack the implementing regulations necessary to make it enforceable.” 
The FATF said it would review sanctions against Myanmar at its next meeting in February 2004. Other countries currently identified as NCCTs are the Cook Islands, Egypt, Guatemala, Indonesia, Nauru, Nigeria, the Philippines and the Ukraine.
Sanctions recommended by the FATF include: stringent requirements for identifying clients and enhancement of advisories to financial institutions for identification of beneficial owners before business relationships are established with individuals or companies from the NCCT; enhanced reporting mechanisms or systematic reporting of financial transactions on the basis that financial transactions with NCCTs are more likely to be suspicious; taking into account that a bank is from an NCCT in considering requests for establishing subsidiaries or branches or representative offices in FATF member countries; and warning non-financial sector businesses that transactions with entities within the NCCTs might run the risk of money laundering.

IMF reports on financial regulation in Liechtenstein

Liechtenstein was found to have a “high level of compliance” with international standards for anti-money laundering and combating the financing of terrorism, according to a financial sector assessment by the International Monetary Fund (IMF).
The report said Liechtenstein had made significant strides since being blacklisted by the Financial Action Task Force in 2000. It had introduced legislation to prevent money laundering and other financial crimes with the creation of financial intelligence and due diligence units. Mutual assistance with regulators and police authorities had also been greatly improved.
But the IMF also warned of continuing failings in policing banks and independent financial advisers, saying the Financial Services Authority lacked adequate resources to carry out supervision. The report stressed that in some areas Liechtenstein needed to move beyond “formalistic” application of minimum requirements towards a more effective application of the rules.
“The FSA must be in a position to properly analyse the financial reports and audit results, which it currently does not, in order to communicate specific instructions to the auditors and regulated institutions,” said the report. “The weaknesses result directly from insufficient staff for the supervision and regulatory functions.”
It also criticised the creation of different supervisory bodies rather than a single agency. Planning was underway to create an integrated financial supervisory authority by early 2005, with legislative changes to be completed by mid-2004. The IMF said this would address some concerns about the lack of resources but stressed the need for a more independent supervisory structure rather than the current government-controlled system.
Another recommendation called for removal of the existing 10-day time limit on the prohibition against tipping off and blocking accounts after the filing of suspicious activity reports. 

IMF publishes Financial Sector Assessment of Mauritius

The IMF said Mauritius had made significant progress in establishing a comprehensive regulatory regime in recent years and the authorities had demonstrated strong political will and commitment to meeting international standards.
In its Financial Sector Assessment report, the IMF said: "Global businesses are attracted to Mauritius by a very low tax environment supported by 26 double tax avoidance treaties; modern business-friendly legislation for global business; policies favouring open trade, capital flows and exchange convertibility; good telecommunications; relatively low wages; a multilingual workforce; and location.
“As of June, 2002, the offshore sector included 14 banks, 11 captive and 4 non-captive insurers, 221 global funds and approximately 20,000 Global Business Licence companies engaged in non-financial services or personal/family trusts."
But the report highlighted potential problems for the business sector resulting from possible conflicts with the governments of regional powers such as South Africa and India over taxation.
"Changes in tax and regulatory regimes in other jurisdictions could materially affect the growth of the global business sector” it said. “Mauritius is guarding against these risks by seeking to enter into treaties that follow good practices in avoiding the encouragement of “tax shopping”; defending legal challenges effectively; and negotiating treaties and successfully attracting business with other countries."
The report also noted that good progress has been made in recent years on corporate governance and anti-money laundering legislation. The authorities had taken steps to strengthen corporate governance. The Companies Act 2001 and the listing rules of the stock exchange had enhanced shareholder protections, and the Bank of Mauritius had issued binding Guidelines on Corporate Governance for the banking sector which were in line with international best practice. 
The legal and institutional framework on anti-money laundering and combating the financing of terrorism in Mauritius was broadly in line with FATF Recommendations, found the Report. The Mauritian authorities had demonstrated strong political will and commitment to meeting international standards, and had made significant progress in establishing a comprehensive regulatory regime in recent years. The Mauritian government passed the Economic Crime & Anti-Money Laundering Act (ECAML) in June 2000.
“Further efforts by the Mauritian government to improve the country’s legal and institutional framework have resulted in the enactment of major legislation, including the Dangerous Drug Act 2000, the Financial Services Development Act 2001, the Prevention of Corruption Act 2002, the Prevention of Terrorism Act 2002, and the Financial Intelligence and the Anti-Money Laundering Act 2002, which replaced the ECAML,” it said.

Belgium amends tax amnesty proposal

Belgium amended its tax amnesty plans to include monetary transfers from foreign bank accounts following advice from the Belgian Council of State, the highest administrative court.
The initial tax amnesty plan, announced in September, was intended to allow Belgian citizens to repatriate undeclared funds invested abroad but to penalise those who placed their funds in overseas banks. It provided for Belgian tax evaders to pay a one-time 9% tax on funds deposited into a savings account, and a lower 6% rate if the money was invested in the economy. 
The Belgian government believes the amnesty bill will generate about €850 million in additional revenue. It is due to become law at the beginning of next year.
The Council of State, following complaints from the Luxembourg Banking Association, found that the requirement for those seeking to benefit from the planned tax amnesty to rewire funds through a Belgian bank account would amount to a breach of European rules on the freedom of movement of capital. The amnesty will, according to the Belgian government, be the last opportunity for tax evaders to declare their undeclared foreign savings before the EU begins exchanging information on foreign bank accounts in 2005, according to the Belgian government.

Caricom to establish Caribbean Court of Justice

The regional governments of the Caribbean Community (Caricom) signed legal instruments for the establishment of the Caribbean Court of Justice (CCJ) on 4 July. This will replace the British Privy Council as the final appellate court for members.
An inauguration date had not yet been finalised, but heads of government agreed a start-up date in the second half of 2003 and steps to bring a regional Judicial & Services Commission into operation were underway.
Caricom members are: Antigua & Barbuda; Bahamas; Barbados; Belize; Dominica; Grenada, Guyana; Haiti; Jamaica; Montserrat; St kitts & Nevis; St Lucia; St Vincent & the Grenadines; Suriname; and Trinidad & Tobago.

Cayman tables Immigration Bill 

A draft Immigration Bill, to create new and progressive systems of rights for Caymanians and work permit holders, was tabled in the Legislative Assembly in September. It contains new provisions for the grant of Caymanian status, permanent residency and work permits. 
Under the legislation, the current system of allowing applications for the grant of Caymanian status after ten years’ residency will be replaced by a new system of graduated rights by which permanent residents will first apply to the UK for naturalisation as British Overseas Territory citizens as a result of their connection with the Cayman Islands. Those granted naturalisation would then have the right to apply for a grant of citizenship.
The children, grandchildren and spouses of Caymanians who are not Caymanian as of right will be given the right to apply for a grant of citizenship provided they are ordinarily resident in the jurisdiction.
The existing quota system is to abolished after 2004, ending the limitations on the number of grants that can be made. All persons who are eligible for a grant of Caymanian status as a result of ten years’ residency will be allowed to apply to the board for a grant of Caymanian status.
There will be four new categories of permanent residency under the new legislation:
• long-term residents with eight years in the jurisdiction will be considered under a new point system to be published in the regulations;
• spouses of Caymanians will be given the right to reside and work by grant of residency and employment rights certificate;
• wealthy retirees over the age of 55 will be eligible to apply for right to reside without a right to work for periods of up to 25 years;
• a new category of permanent residency will be granted to wealthy entrepreneurs and investors, who make substantial investments in a local business employing Caymanians , for periods of up to 25 years.
For qualifying persons, work permits of up to three years will be issued. The board will also be able to issue work permits of up to five years for teachers, doctors and nurses and companies that supply business staffing plans.
For work permit holders who wish to remain in the Caymans, assessments for permanent residency will be made, prior to the tenth year of residency, based on experience, qualifications, the needs of the country and whether or not they are key employees or employees to whom special circumstances apply.
A revised procedure for submitting business staffing plans would allow employers to identify key personnel in advance and staffing needs over the next three to five years. Special provisions relating to professionals and persons applying for partnerships are also included in the new law.

Cyprus lifts certain Exchange Control restrictions

The Central Bank of Cyprus lifted exchange control restrictions on a number of financial activities in August and has removed restrictions on foreign share ownership of domestic banks. The changes are part of a programme to remove all foreign exchange restrictions by the time Cyprus joins the EU in May 2004.
All restrictions concerning prepayments for imports, foreign currency in cash to be transferred abroad for local purchases and commission payments to non-residents, are lifted. And all limits regarding the issuing of foreign currency to residents of Cyprus to be used abroad for personal expenses, business travel, recreation, study or medical treatment are removed.
The issuing of credit and debit cards to Cypriot residents as well as the foreign exchange payments undertaken with these cards are liberalised. All restrictions have been removed regarding personal capital movements such as gifts, endowments and inheritances.
Direct investments abroad by Cypriot residents are free of restrictions. But certain restrictions on portfolio investments, foreign bank deposits and the purchase of mutual funds, insurance products and residential property abroad, will continue in order to facilitate a possible tax amnesty.
The ceiling on the participation of non-residents in the share capital of domestic banks listed on the Cyprus Stock Exchange has been lifted. Transfers of shares in banks will no longer require the consent of the Central Bank.

Guernsey Court penalises trust company for failing to transfer assets

In Cohen v Coutts (Guernsey) Ltd & Brugnone, decided 22 October 2003, Mr C held a joint investment account with his daughter Mrs B at Coutts (Guernsey) Limited. He decided to marry again but before doing so wished to ensure that a Guernsey Trust was constituted for his future wife with £1m of assets transferred from the joint investment account.
In early October 1999 he signed documentation to this effect, married Mrs C and went on honeymoon. He died unexpectedly on 3 November 1999. On 15 October 1999, Coutts (Guernsey) had sent instructions to Coutts (Isle of Man) to effect the transfers of the earmarked investments to the company that was to be owned by the trust. The instruction was repeated on 18 October 1999 but the assets had not been transferred by the time of Mr C’s death.
Under the terms of the trust, Mr C’s new wife was entitled to payments from it if she survived Mr C by 30 days. Despite her repeated requests no payment was made. Mrs B then became involved and, on 11 February 2000, Coutts’ lawyers wrote to the interested parties proposing how the assets, including the remaining ones from the investment account, should be dealt with. This letter did not disclose the reason why the assets had not been transferred at the time of Mr C’s death.
Mrs C brought an application on 16 May 2000 and Mrs B brought a separate one on 21 July 2000, which questioned whether Mr C could break the joint account. Finally on 22 October 2001 there was a consent order dealing with the disputes between Mrs C and Mrs B but reserving the issue of costs between them and Coutts (Guernsey). Coutts argued that as this was similar to what they had proposed in their letter they should be awarded their costs. Mrs C and Mrs B challenged this and brought their own applications.
The judge considered that, on the issue of costs, he could take account of:
“…. any matter relating to the litigation and the parties’ conduct in it, and also to the circumstances relating to the litigation, but no further”.
The reason for the non-transfer, the failure of Coutts (Isle of Man) to carry out the instructions, was only revealed on 23 June 2000. This inaction providing the setting for the subsequent litigation in which Mrs C and Mrs B were the principal parties.
The Court found that Coutts’ conduct disentitled them to the payment of any of their costs. As regards the other parties, the Court held that Coutts’ conduct came within the phrase “circumstances leading to the litigation” and fell below the standard of care that should have been observed.
During the litigation, the Court found that “there was intentional concealment of Coutts’ failure to carry out Mr C’s instructions, which in the circumstances was unforgivable and precipitated conflict which Mr C clearly dreaded”. As a result it ordered that all of the costs incurred with regard to the applications brought by Mrs C and Mrs B should be borne by Coutts.

Inland Revenue announces amendment to claims limits

The Treasury announced an amendment to the proposed legislation to protect direct tax revenues by preserving time limits for future tax repayment claims, which was included in Finance Bill 2004.
The legislation is intended to ensure that, for taxation matters, the usual six-year time limits apply to common law actions for relief from the consequences of a mistake of law as well as other actions to recover direct tax. The legislation will apply to proceedings for relief from the consequences of a mistake of law that are commenced in the courts on or after 8 September 2003. 
The amendment is designed to further protect tax revenues by preventing claimants who had commenced proceedings for relief from the consequences of a mistake of law from amending their claims to include payments for years beyond the normal time limits. 
The move comes in response to the decision of the High Court in Deutsche Morgan Grenfell Group Plc v CIR and HM Attorney General, which was delivered on 18 July. This concerned the implementation of the decision of the European Court of Justice (ECJ) in the Metallgesellschaft/Hoechst case which was delivered on 8 March 2001. 
The ECJ held that aspects of the UK's provisions for accounting for Advance Corporation Tax (ACT) were contrary to EU law. The effect was that companies (and others affected by the decision) were entitled to seek compensation or restitution in respect of ACT paid prematurely or incorrectly. 
The High Court held that Deutsche Morgan Grenfell made ACT payments under a mistake of law, that it was entitled to restitution in respect of the payments and that court actions could be brought within six years of the date of the decision in the Metallgesellschaft/Hoechst case.
This meant that where the view of the law changes as a result of a court decision then, within six years of that decision, proceedings could be commenced in the courts for repayment of tax paid under a mistake of law and could be made for all back years.
The High Court gave the Inland Revenue permission to appeal directly to the House of Lords, though the Lords has not considered whether it should grant permission for a direct appeal. 


