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THE INCREASING INTERACTION BETWEEN INTERNATIONAL TAX
ENFORCEMENT AND ANTI-MONEY LAUNDERING ENFORCEMENT
COOPERATION Published in slightly revised form in 32 Tax Notes Int’l 649-63 (Nov. 2003)
by Bruce Zagaris
         A NEW COALESCENCE  OF COOPERATION ON MONEY LAUNDERING AND  TAX CRIMES
A concern for revenue and law enforcement authorities has been the incidence and coalescence of capital flight, money laundering, tax crimes, and the new international financial architecture. Due to space considerations, this discussion will not include the new international financial architecture (NIFA).  For background on NIFA, see Joseph J. Norton, A “New International Financial Architecture” – Reflections on the Possible Law-Based Dimension, 33 Int’l Law 891 (1999). Various international organizations, including the International Monetary Fund and the World Bank, the Organization of Economic Cooperation and Development, OECD, Harmful Tax Competition: An Emerging Global Issue (April 27-28, 1998). and the United Nations Several UN groups have looked at the problem.  See, e.g, Jack A. Blum et al, Financial Havens, Banking Secrecy and Money-Laundering, UN Office for Drug Control and Crime Prevention (May 1998); For background see United Nations, Flagship Report on Taxation and Resource Mobilization with Particular Emphasis on Developing and Transition Countries (Jan. 2003); Bruce Zagaris, U.N. Report Calls for New Spirituality: The Creation of Two Organizations to Aid International Tax Enforcement, Tax Notes Int’l  508, 508-16 (July 23, 2001). have recently addressed these issues. The most important development here is the emergence in the late 1980s of the criminalization of money laundering and its continuing maturation and expansion. In many cases conduct that constitutes capital flight may simultaneously violate money laundering and tax evasion laws. Indeed the new recommendations in the Financial Action Task Force for criminalization of money laundering, which the IMF uses for its Financial Sector Assessments, embraces most tax felonies.  
Another extremely important new requirement is the imposition of anti-money laundering (AML) due diligence on a variety of professionals, such as tax, business, and estate planners, company and entity formation professionals, real estate, merger and acquisition professionals, and various types of investment advisors. The AML due diligence includes requirements to verify the identity of the client and other “know your client” responsibilities, enhanced due diligence in certain circumstances, such as politically exposed persons (PEPs), correspondent bank accounts, private banking relationships, transactions with jurisdictions designated as falling below the international AML standards, and cyberaccounts. Perhaps, most importantly they require professionals to identify and make “suspicious activity reports” (SAR) and not to “tip off” (or disclose to) the client their filing of SARs.	
While many of these regulatory and enforcement trends are new or recent and still in some cases in the implementation phase, globalization, free trade, and economic liberalization mean that the incidence of encountering these international and national requirements will increase, even though the United States Government has not yet adopted many of these requirements for gatekeepers. FATF and the rest of the AML community refers to the “gatekeeper” initiative as the effort to extend AML laws and regulations to the gatekeepers.  The latter include lawyers, accountants, and other intermediaries who counsel persons on transactions.  They tend to handle money and/or advise on structuring, implementation, and movement of money.
This discussion of capital flight, money laundering, tax crimes, and financial regulatory problems falling under the rubric of the new international financial architecture describes recent events with respect to the interaction of various criminal and financial regulatory enforcement regimes. Together, in some cases they have tended to override the longstanding position of common law countries that, in the absence of specific treaty provisions, national governments do not enforce the revenue claims of a requesting state. See, e.g., Government of India v. Taylor, HR [1955] AC 491.  In that case Lord Mansfield repeated the refrain that one country does not enforce the revenue laws of another country. Indeed, the developments among international organizations and national governments both are quite dynamic. This short article will review only selected examples of the sweeping changes: the revised FATF Forty Recommendations; the EU anti-money laundering amendments in the context of the EU revised anti-money laundering; the application of AML laws in England; and the current and potential application of AML laws in the U.S., including the USA PATRIOT Act.
II.	THE FINANCIAL ACTION TASK FORCE 
The Financial Action Task Force (FATF) is an inter-governmental body whose purpose is the development and promotion  of policies, both at national and international levels, to combat money laundering and terrorist financing. The Task Force is a “policy-making body” which works to generate the necessary political will to bring about national legislative and regulatory reforms in these areas. In response to mounting concern over money laundering, the Financial Action Task Force on Money Laundering (FATF) was established by the G-7 Summit that was held in Paris in 1989. In April 1990, less than one year after its creation, the FATF issued a report containing a set of Forty Recommendations, which provide a comprehensive plan of action needed to fight against money laundering. FATF has 28 member countries. 
Under the FATF revised 40 recommendations issued June 23, 2003, countries are to “apply the crime of money laundering to all serious offenses, with a view to including the widest range of predicate offenses.” For the FATF revised forty recommendations, see www.oecd/fatf-gafi.org FATF suggests that countries may describe predicate offenses by reference to all offenses, to a threshold linked either to a category of serious offenses or to the penalty of imprisonment applicable to the predicate offense (threshold approach), or to a list of predicate offenses, or a combination of these approaches. If a threshold approach is used, FATF suggests the inclusion of offenses that are punishable by a maximum penalty of more than one year’s imprisonment or for those countries that have a minimum threshold for offenses in their legal system, predicate offenses should compromise all offenses that are punished by a minimum penalty of more than six months imprisonment. In addition, FATF advises that predicate offenses for money laundering should extend to conduct that occurred in another country, which constitutes an offense in that country, and which would have constituted a predicate offense had it occurred domestically. The thresholds of more than one year imprisonment or a minimum penalty of more than six months imprisonment will clearly cover most tax felonies in all countries.
Until now, one of the difficulties in law enforcement cooperation against tax evasion and fraud has been that tax information is confidential. Exchange of tax information both domestically and internationally has strict limits. As provided, for instance, in Article 26(1) of the UN Model Double Taxation Convention between Developed and Developing Countries, the limitations require that requesting revenue authorities use the information received only for purposes of adjudicating the tax case for which the information was requested. Normally, requesting states cannot share such information with non-tax agencies or use the information in other than the tax proceeding or case for which the information was requested. Nevertheless, in addition to TIEAs countries increasingly use mutual assistance in criminal matters agreements (MLATs) and other multilateral and bilateral enforcement agreements to obtain admissible evidence for the investigation and prosecution of capital flight that constitutes criminal conduct, such as money laundering tax crimes. However, exchange of anti-money laundering information is an emerging important mechanism.
One of the key aspects in terms of the use of anti-money laundering (AML) to prosecute tax crimes and other crimes is the emergence of worldwide uniform AML institutions and mechanisms. For instance, the Egmont Group, an informal intergovernmental body to which many national Financial Intelligence Units (FIUs) belong,  helps to guide FIU AML cooperation. An important element of AML practice is the requirement of due diligence by banks, financial institutions, and other covered persons in the private sector. Such due diligence requires covered persons to “Know Their Client” (KYC) and identify and make suspicious activities reports (SARs) to the FIU. As required by FATF revised recommendations and the EU’s revised anti-money laundering directive, tax advisors engaged in planning and advice are responsible to meet the KYC and SARs. The revised FATF recommendations, the UN Convention on the Suppression of Terrorist Financing of Terrorism, and other applicable new standards, have broadened the coverage of the private sector and expanded the application from AML enforcement to counter-terrorism financial enforcement (CTFE). One of the practices of FIUs is to exchange information from SARs internationally. Unlike tax information, once received in most countries AML and CTFE information is not subject to the same confidentiality and limitations. For instance, FIUs have the right and sometimes the responsibility to disseminate law enforcement information to other agencies, such as revenue agencies. Hence, gateways have developed that were not available prior to the rise of the AML enforcement regime. Such gateways facilitate the exchange of tax enforcement information, provided of course that it is also information simultaneously of perceived money laundering conduct.  
III.	THE EUROPEAN UNION’S REVISED ANTI-MONEY LAUNDERING DIRECTIVE
On October 31, 2001, the European Union published the directive revising its anti-money laundering directive, a measure that already has had important impact on the evolution of anti-money laundering measures throughout the world. European Union, Directive of the European Parliament and of the Council Amending Council Directive 91/308/EEC on Prevention of the Use of the Financial System for the Purpose of Money Laundering, Joint Text Approved by the Conciliation Committee Provided for in Article 251(4) of the EEC Treaty, 1999/0152(COD) C5-0496/2001, PE-CONS 3654/01, Brussels, Oct. 31, 2001.  This discussion of the directive is a reprint of Bruce Zagaris, EU Finally Agrees on Revised Anti-Money Laundering Directive, 18 Int’l Enforcement L. Rep. 3-6 (Jan. 2002).
In the preamble the revised directive explains that the European Parliament has expressed concern that the directive more clearly cover the activities of currency exchange offices (“bureaux de change”) and money transmitters (money remittance offices) as well as investment firms and investment services in the securities field.  In addition, a purpose of the directive is to expand the coverage of predicate offenses, including those applicable to organized crime, to conform to the 1996 revision of the Financial Action Task Force Recommendations, which will facilitate suspicious transaction reporting and international cooperation. The directive imposes new obligations on the reporting of suspicious transactions and related due diligence on non-financial businesses, such as notaries and independent legal professionals, auditors, external accountants and tax advisors when they participate in financial or corporate transactions, including providing tax advice, while preserving certain exemptions for attorney-client privilege.
Article 1 of the revised directive contains amended definitions of “credit institution”, “financial institution” and other related definitions. Important amended definitions are “criminal activity” or any kind of criminal involvement in the commission of a serious crime. “Serious crimes” are, at least: 
	any of the offenses defined in Article 3(1)(a) of the 1988 U.N. Vienna Counterdrug Convention; 

the activities of criminal organizations as defined in Article 1 of Joint Action 98/733/Justice and Home Affairs; 
fraud, at least serious, as defined in Art. 1(1) and Art. 2 of the Convention on the protection of the EC financial interests; 
corruption; and 
an offense that may generate substantial proceeds and that is punishable by a severe sentence of imprisonment in accordance with the penal law of the Member State. 
EU Members must amend the definition of anti-money laundering in their national laws in line with the definition of serious crime of Joint Action 98/699/JHA. The Council invites the Commission to present before a date to be determined a proposal for a Directive amending in that respect the directive. EU Members can designate any other offense as a criminal activity for the purposes of the directive.
The revised directive contains a new Art. 2(a) requiring, inter alia, the EU Members must ensure that the obligations in the directive are imposed on the following legal or natural persons acting in the exercise of their professional activities: 
auditors, external accountants and tax advisors; 
real estate agents; 
notaries and other independent legal professionals, when they participate, whether: 
	by assisting in the planning or execution of transactions for their client concerning the 

	buying and selling of real property or business entities; 

managing of client money, securities or other assets; 
opening or management of bank, savings or securities accounts; 
organization of contributions necessary for the creation, operation or management of companies; 
creation, operation or management of trusts, companies or similar structures; or 
	by acting on behalf of and for their client in any financial or real estate transaction; 

dealers in high-value goods, such as previous stones or metals, or works of art, auctioneers, whenever payment is made in cash, and in an amount of EUR 15,000 or more; and 
casinos.
The revised directive contains a revised Art. 3 on identification of clients. Art. 3(1) requires EU Members to ensure that the institutions and persons subject to the directive require identification of their customers by means of supporting evidence when entering into business relations, especially, in the case of the institutions, when operating an account or savings accounts, or when offering safe custody facilities. Art 3(2) requires the identification requirement for any transaction with customers other than those mentioned in Art. 3(1) involving a sum in the amount of EUR 15,000 or more, whether the transaction is conducted in a single operation or in several operations which seem to be connected. If the sum is not known at the time when the transaction is conducted, the institution or person concerned must proceed with identification as soon as it or he is apprized of the sum and establishes that the threshold has been reached.
With respect to insurance policies, identification requirements are not required where the periodic premium amount or amounts to be paid in any given year does or does not exceed EUR 1,000 or where a single premiums is paid amount to EUR 2,500 or less. [Art. 3(5)]. If the periodic premium amount or amounts to be paid in any given year is or are increased so as to exceed the EUR 1,000 threshold, identification must be obtained. EU Members may provide that the identification requirement is not required for insurance policies in respect of pension schemes taken out by virtue of a contract of employment or the insured’s occupation, provided that such policies contain no surrender clause and may not be used as collateral for a loan.  
The directive requires in Art. 3(5) the identification of all casino customers who purchase or sell gambling chips with a value of EUR 1,000 or more.
If doubt exists whether customers whose identification is required are acting on their own behalf, or where it is known that they are not acting on their own behalf, Art. 3(7) requires the institutions and persons with the identification obligations to take reasonable measures to obtain information as to the real identity of the persons on whose behalf those customers are acting.
If there exists a suspicion of money laundering, Art. 3(8) requires institutions and persons to carry out such identification even where the amount of the transaction is lower than the thresholds in the revised directive.
The identification requirements need not be undertaken where the customer is a credit or financial institution covered by the directive or a credit or financial institution situated in a third country that imposes, in the opinion of the relevant EU Members, equivalent requirements to those set forth by the directive. [Art. 3(9)].
The covered persons must take special identification measures to compensate for the greater risk of money laundering that arises when establishing business relations or entering into a transaction with a customer who has not been physically present for identification purposes (“non-face to face operations, such as Internet transactions). Such measures must ensure that the customer’s identity is established, for instance, by requiring additional documentary evidence, or supplementary measures to verify or certify the documents furnished, or confirmatory certification by an institution subject to the Directive, or by requiring that the first payment of the operations is done through an account opened in the customer’s name with a credit institution subjective to the Directive. The internal control procedures in Art. 11(1) must take specific account of these measures.
Art. 6(1) requires EU Members to ensure that the institutions and persons subject to the Directive and their directors and employees cooperate fully with the authorities responsible for combating money laundering: (a) by informing those authorities, on their own initiative, of any fact that might indicate money laundering (i.e., report suspicious transactions); and (b) by supplying those authorities, at their request, with all necessary information, in accordance with the procedures established by the applicable legislation.  
Art. 6(3) provides that EU Members may designate an appropriate self-regulatory body of the profession concerned as the authority to be informed of the suspicious transactions in the case of the notaries and independent legal professionals. For instance, the French Government has designated the French Bar Association to receive SARs. The bulk of the other EU countries will require professionals to report directly to the FIU. In addition, EU Members are not required to apply the obligations to report suspicious transactions to notaries, independent legal professionals, auditors, external accountants and tax advisors with regard to information they receive from or obtain on one of their clients, in the course of ascertaining the legal position for their client or performing their task of defending or representing that client in, or concerning judicial proceedings, including advice on instituting or avoiding proceedings, whether such information is received or obtained before, during or after such proceedings. 
Art. 7 provides that EU Members must ensure that the institutions and persons subject to the Directive refrain from conducting transactions that they know or suspect to be related to money laundering until they have apprized Financial Intelligence Units (FIUs) or other designated agencies. The authorities may, under conditions determined by their national legislation, give instructions not to execute the operation. If such a transaction is suspected of giving rise to money laundering and if to refrain in such manner is impossible or is likely to frustrate efforts to pursue the beneficiaries of a suspected money-laundering operation, the institutions and persons concerned shall apprize the authorities immediately afterwards.
Art. 9 confirms that the disclosure in good faith to the FIU by an institution or person subject to the Directive or by an employee or director of such an institution or person of a suspicious transaction or related information will not constitute a breach of any restriction on any restriction on disclosure of information imposed by contract or by any legislative, regulatory or administrative provision, and will not involve the institution or person or its directors or employees in liability of any kind.
Art. 10 has been amended to require EU Members to have their supervisory bodies that oversee or regulate stock, foreign exchange and financial derivatives markets to inform the national FIU if they discover facts that could constitute evidence of money laundering.
Art. 11(1) is amended to require EU Members to ensure that the institutions and persons subject to the Directive to 
	establish adequate procedures of internal control and communication in order to forestall and prevent operations related to money laundering; and 

take appropriate measures so that their employees are aware of the provisions contained in the Directive. 
The measures must include participation of their relevant employees in special training programs to help them recognize operations that may be related to money laundering as well as to instruct them as to how to proceed in such cases. Where a natural persons subject to due diligence procedures undertakes his professional activities as an employee of a legal person, the obligations in the Article apply to that legal person (i.e., corporate criminal liability) rather than to the natural person. Art. 11(2) requires EU Members to ensure that the institutions and persons subject to the Directive have access to current information on the practices of money launderers and on indications leading to the recognition of suspicious transactions.
Art. 12(2) requires the European Commission within three years of the entry into force of the Directive to conduct a particular examination, in the context of the report provided for in Art. 17 of Directive 91/308/EEC, of aspects relating to the implementation of the fifth indent of Art. 1(E), the specific treatment of lawyers and other independent legal professionals, the identification of clients in non-face to face transactions and possible implications for electronic commerce.
Art. 12(3) requires EU Members to bring into force the laws, regulations and administrative provisions necessary to comply with the Directive by a date to be determined. Art. 12(4) provides that the Directive enters into force on the day of its publication in the Official Journal of the European Communities.
The allowance for lawyers to report to their self-regulatory organization (the bar) will help only in France. In no other country does the bar’s role enable it to effectively play a role.
The wide scope of coverage of the revised directive and the broad reach of predicate crimes covered by anti-money laundering legislation has enormous significance for transactional and commercial, real estate, corporate, investment and many other types of lawyers and professionals. For a discussion of prior efforts to reach agreement on the revised directive, see EU Anti-Money Laundering Reconciliation Procedure Progresses, 17 Int’l Enforcement L. Rep. 492 (Dec. 2001); Bruce Zagaris, EU Commission Responds to Anti-Money Laundering Proposed Revised Directive, 17 Int’l Enforcement L. Rep. 408 (Oct. 2001); Bruce Zagaris, European Parliament Amends Resolution on EU Money Laundering Directive, 17 Int’l Enforcement L. Rep. 274 (July 2001); European Parliament Imposes Money Laundering Due Diligence on Professionals, 17 Int’l Enforcement L. Rep. 191 (May 2001).
The EU has enforcement mechanisms to ensure implementation of its directives. In the past the EU started judicial action in the European Court of Justice against Austria for the latter’s failure to abolish anonymous savings accounts. The EU regularly takes enforcement actions against recalcitrant EU members for non-compliance with its directives.
 The revised directive effectively controlled the process of FATF’s revised 40 recommendations as the EU members have pivotal weight within FATF. The EU directive will exert pressure on the non EU members that have not broadened their legislation to cover non-financial institutional professionals, such as lawyers, real estate brokers, accountants, tax and investment advisers, and other persons of an independent nature.  
IV.	ENGLISH ANTI-MONEY LAUNDERING LAWS
England has amended its anti-money laundering laws to include tax offenses. England is important because traditionally London has been a major international financial center and England also controls the anti-money laundering policies of its dependent territories, such as the British Virgin Islands and the Cayman Islands.
The implementation of the Gatekeepers’ Initiative, whereby the anti-money laundering regime is applied to lawyers, accountants, real estate brokers, and independent professionals is embodied primarily in Section 93 (as amended) of the Criminal Justice Act 1988, Sections 49-54 of the Drug Trafficking Act 1994 and the Terrorism Act 2000. The Money Laundering Regulations 1993 apply to solicitors and the others when they conduct investment business under the Financial Services 1986. Because another speaker from England will discuss the English regime, this paper will not discuss in detail the detailed provisions of the three laws and the applicable regulations. This section is a reprint of a section of a paper, entitled “Gatekeepers’ Initiatives – Models” prepared by this author for the ABA Section of International Law Task Force.
The Criminal Justice Act provides for five criminal offenses that apply to lawyers: assisting another to retain proceeds (Sec. 93A); knowing concealment (Sec. 93C); knowing retention (Sec. 93B); failure to disclose information; and tipping off (Sec. 93D).
An individual commits an offense under Sec. 93A if a professional is otherwise concerned with an arrangement whereby the retention of control by or on behalf of Mr. X of Mr. X’s proceeds of criminal conduct is facilitated (whether by concealment, removal from the jurisdiction, transfer to nominees or otherwise) knowing or suspecting that A is a person who is or has been engaged in criminal conduct or has benefitted from criminal conduct.  
Under Sec. 93B a professional commits the offense of acquisition, possession or use of proceeds of criminal conduct if a professional has possession of any property knowing that such property directly or indirectly represents another person’s proceeds of criminal conduct.
Section 93C(2) is the key to whether a professional has committed the offense of concealing or transferring the proceeds of criminal conduct. A professional commits this crime if knowing or having reasonable grounds to suspect that any property is, or in whole or in part, directly or indirectly represents another person’s proceeds of criminal conduct, a professional conceals or disguises that property, or converts or transfers that property or removes it from the jurisdiction. To commit the offense requires only “reasonable grounds” for suspicion. Id.
The Criminal Justice Act 1993 amendments put professionals engaged in tax planning on notice that anti-money laundering applied to tax offenses. In the context of a foreign fiscal offense, Section 93(7) requires that the U.K. must “deem” the offense was committed against the U.K. Inland Revenue and hence some lawyers believe the law still required territoriality. Initially, some lawyers contended that foreign tax crimes do not directly result in any “proceeds” when an individual has undisclosed money held on deposit offshore and substantial funds in a bank at home. However, an alternative and the apparent leading view is that the offshore undeclared funds constitute the proceeds of crime, at least partially and possibly pro rata the sum onshore, because the offshore sum may “directly or indirectly” represent them. Tim Bennett, International Initiatives Affecting Financing Havens 192-93 (2001).
Section 144 of the UK Finance Act also criminalizes fraudulent evasion of income tax: “(a) person commits an offense if he is knowingly concerned in the fraudulent evasion of income by him or any other person.”    
1.	Administration of British Anti-Money Laundering Laws Administration of British Anti-Money Laundering Laws 
Administration of the British anti-money laundering is divided among agencies. The National Criminal Intelligence Services (NCIS) has had a major role. The Financial Services and Markets Act 2000 (FSMA), which took effect December 1, 2001 charges the Financial Service Authority (FSA) with reducing the extent to which regulated firms are used in connection with financial crime including money laundering. The FSA plans to carry out the projects that look horizontally at issues affecting the FSA’s objections, one of which is the money laundering theme. The FSA has tried to gauge current compliance in industry and intelligence from a range of sources, including: an independent industry survey; supervisory visits and bilateral meetings with a representative sample of firms; the findings of the FSA’s Abacha-related investigation; NCIS data; a law enforcement survey; and consultation with industry bodies.
To try to unify the approaches to the administration and enforcement of its anti-money laundering regime, on July 30, 2001, the FSA and NCIS announced the signing of a partnership agreement for closer cooperation in financial crime. As part of this agreement, the FSA and NCIS agree to:  work together to achieve high standards in the U.K. financial services industry in relation to the prevention and detection of financial crime and money laundering; ensure that, where appropriate, effective criminal or regulatory action is taken in relation to money laundering; heighten awareness in each organization of the roles and responsibilities of the other; and promote training, where appropriate jointly, that will increase compliance and raise levels of awareness of U.K. laws, rules and guidance in relation to money laundering and other financial crime that may affect the U.K. financial services industry. FSA, FSA and NCIS Sign Partnership Agreement, Press Release, FSA/PN/101/2001, July 30, 2001; for the full text of the Partnership Agreement, see the organizations’ websites - www.fsa.gov.uk and www.ncis.gov.uk.
Under the FSMA the FSA is working to ensure that all firms authorized to conduct activities under existing legislation will automatically obtain equivalent authorization under the new regime. The FSA is working to make similar arrangements for approved individuals and regulated products. Preparing and recording the new authorizations and communicating them to firms, including solicitors, accountants and actuaries, is a major task. The FSA must translate current authorizations, under the various existing statutes, into the new terms of FSMA by using “maps” especially developed for the purpose. The FSA estimates approximately 10,000 firms and an estimated 180,000 individuals are involved. FSA, Annual Report 12 (2000/01).
The FSA intends to communicate to all firms to explain their new authorizations and approvals for individuals in relevant roles. This will provide them an opportunity to understand how the new regime relates to them, and to raise any queries they may have about authorized functions and approval of individuals under the new regime.
The FSA has stated that, in addition, professional firms, such as solicitors, accountants and actuaries, that are currently certified by their professional body to conduct investment business in connection with their professional services will have the opportunity to be authorized by the FSA under the FSMA. Only a minority of these 15,000 firms is expected to opt for FSA regulation. The FSA is working to ensure that all firms understand this option, the guidance is available to them on the new legislation and what this option would mean for them. The firms that opt for FSA regulation will also have the chance to be grandfathered like all other currently authorized persons. To minimize disruption to these firms, the FSA has made arrangements to obtain standing information on them from their professional bodies. Id.
The FSA is clearly developing strengthened regulation that facilitates better oversight, regulation, and enforcement by requiring professionals, such as solicitors, accountants, and actuaries who engage in investment business and financial services, to register and be subject to the strengthened laws and regulations. There seems to be some uncertainty about the exact scope of the new requirements and which professionals are covered.
The FSA identified areas where compliance with anti-money laundering regulations was perceived to be the weakest. On this basis, it identified a series of “clustered risks” as leading candidates for attention. The top six clusters covered specific risks within the following broader sectors; international banking; domestic banking; independent financial advisers handling client money from broad; on-line brokering; spread betting; and credit unions. The FSA is identifying the tools available to deal with high-risk businesses and trying to strengthen weak areas. FSA, The Money Laundering Theme: Tackling Our New Responsibilities 3-5 (July 2001).
Among the issues reviewed by the FSA as causing key gaps and money laundering are: Know Your Customer/Verification procedures; awareness and training; internal and external report; record keeping; additional information for establishing source of wealth; Know Your Correspondent procedures; and the role of the Money Laundering Reporting Officer. Id. at 12.
The FSA works closely with industry and professional bodies, especially the Joint Money Laundering Steering Group in promoting compliance with the Rules and Regulations. The FSA is continuing  to cooperate with such bodies and will enter into a dialogue with individual firms to encourage the implementation of good practice standards. The FSA will encourage firms to work with their representative trade bodies to raise general standards of industry compliance.
The FSA is striving to establish an effective partnership between all persons involved in developing anti-money laundering standards in the UK. The FSA will also work probatively to raise international standards and work with other international regulatory bodies and law enforcement involved in combating money laundering. Id. at 19. 
The FSA has explained that firms must be aware that a failure to comply with anti-money laundering by not having the appropriate systems and controls in place will be met by a clear regulatory response from the FSA. It may result in formal regulatory enforcement or subject the firm to the risk of prosecution for breach of the Regulations. Id. at 20.
The FSA conducted a study of firms to which anti-money laundering regulations apply, including solicitors and accountants, with respect to five important regulations: internal controls; customer identification; awareness and training; record-keeping; and internal and external reporting. The study identifies areas where there is a high risk of non-compliance with the regulations. They included: enabling or facilitating deals; corporate finance; and offshore centers.
The FSA found that of the firms surveyed, 44% had no group money laundering policies.  40% received no internal reports over the last year, with 60% saying that they had made no suspicious transaction reports to NCIS. The FSA observes that this may indicate that firms are not complying with the AML law.
The NCIS has focused on the intermediary role of solicitors and accountants in money laundering and criticized the lack of SARs from solicitors and accountants. For instance, the NCIS reports that organized crime groups (OCGs) have duped unwitting solicitors and accountants while corrupting and coercing others. OCGs like to use solicitors and accounts for international and domestic business. They provide necessary expertise and their professional reputation adds respectability and facilitates the ability of OCGs to start and develop relationships with financial institutions. According to the NCIS 2001 Report, law enforcement investigations firmly identified that solicitors and accountants were used in over 20 laundering operations, including the use of solicitor client accounts. In addition, in over 200 cases the laundering technique used would have required advice from or involvement of a solicitor or accountant at some state, for instance, to buy property. NCIS, UK Threat Assessment 49-50 (2001).
NCIS has repeatedly voiced concern about the “very few reports” made by solicitors and accountants.  It observed that concerns exist that some financial sectors lack sufficient adherence to the regulations and disclosure obligations, and may not have adequate training provisions and reporting systems in place, leaving themselves vulnerable to laundering attempts. NCIS, NCIS Reports Record Suspicious Financial Transaction Disclosures, Press Release, 27/01, Aug. 1, 2001.
In 1999, NCIS reported that solicitors make only 1.9% of  SARs or disclosures, as the British refer to them, while accountants made 0.7%. According to Dimon Goddard, of the Strategic and Specialist Intelligence Branch, NCIS said:
“Despite a close working relationship between NCIS and their representative bodies, solicitors and accountants continue to cause concern. Law enforcement units from around the country anecdotally report the continued heavy involvement of solicitors in money laundering activities in both willing and unwitting capabilities; in many instances solicitors are essential in the initial placement and subsequent movement of criminal funds, often through the use of client accounts. Solicitors remain obvious targets for money launderers. So do accountants.
As with solicitors, the professional status and expertise of accountants continues to make this sector attractive to money launderers. The involvement of accountants in more complex laundering cases is often desired by criminal organizations due to their advanced financial knowledge.” NCIS, NCIS Calls for Banks, Solicitors and Accountants to Improve Their Anti-Money Laundering Records, Press Release 09/99, Apr. 20, 1999.
2.	Predicate Fiscal Offenses Predicate Fiscal Offenses 
One of the areas of practice that the British anti-money laundering has impacted solicitors and accountants is tax planning. The British regulatory and law enforcement authorities have taken the position that laundering applies to domestic and overseas tax crimes.
On January 5, 1998, Dilwyn Griffiths of HM Treasury said:
Broadly speaking, UK law makes no real distinction between laundering the proceeds of tax crimes and of any other serious crime, and the principle of dual criminality extends to the laundering of the proceeds of tax criers committed to other jurisdictions.
On May 19, 1998, Andrew Edwards of the Home Office said:
The UK’s all crime money laundering legislation was certainly intended to cover fiscal predicate offence, and I believe there is now general acceptance of that.
On February 1, 1999, the Rt. Hon. Jack Straw, MP, home secretary, said:
[T]ax...offences are criminal offences like any other. The legislation as originally enacted (in 1993) does not treat them  in any way as a special case, and there is no reason why an exception should be made of them now... Realistically...there is no prospect of the Government changing the law in this area. John Rhodes, The Impact of UK Money-Laundering Legislation on Fiscal Crime, 2000 World Tax Conference Report 33:1, 2-3 (2001).
In May 1998, the British Government announced that for the first time UK Inland Revenue officers would be attached to the NCIS. The NCIS officials would have two areas of responsibility: to monitor any reported frauds to ascertain whether tax issues exist on which offenders can be pursued, even if other action is difficult; and they are to process information about tax evasion generally, whether concerning UK taxes or foreign taxes. At present they transmit reports relating to any suspected EU tax evasion to the relevant fiscal authority.
In March 1999, Robin Cook, the secretary of state for foreign and Commonwealth affairs, issued a white paper that would not allow the dependent territories, such as the Cayman Islands and Bermuda, to introduce all-crimes money laundering legislation that specifically excluded fiscal crimes.
Among the unresolved issues that additional legislation or English courts apparently still must address  are:  
	What does the Criminal Justice Act mean by “the proceeds of criminal conduct” in relation to tax offenses?

What is meant by “being concerned with an arrangement” in Sec. 93A of the C.A.?
Should a subjective or objective test be applied to the interpretation of the provisions “having reasonable grounds to suspect that any property is...another person’s proceeds of criminal conduct” in Sec. 93C of the Criminal Justice Act?
What protection exists outside the UK for UK professionals who have damaged a client’s business interests or reputation by making a SAR that turns out to be unfounded?
What other work can be done for a client in respect of whom a suspicion exits?
Is submitting an incomplete tax return “false accounting”?  
Id. at 33:6.
A dilemma for professionals who encounter circumstances involving suspicion of foreign tax evasion when those professionals were acting for clients prior to February 15, 2995, the effective date of the new provisions of the CJA, is whether to report the clients without telling them to NCIS, realizing this may result in a criminal investigation in England and/or the exchange of information to the clients’ revenue or other regulatory or law enforcement authorities; or they don’t report and risk prosecution under the CJA themselves. Bennett, supra, at 196, quoting John Rhodes, The United Kingdom’s Pursuit of Fiscal Crime, II Chase Journal (Issue 3, Autumn 1998).
The widespread scope of the CJA provisions can be seen in the recent divorce case. On October 8, 2003, a ruling by England's senior family judge Dame Elizabeth Butler-Sloss confirmed that barristers and solicitors negotiating divorce settlements risk committing a  criminal offence if they fail to report to the NCIS any suspicion that some family assets result from tax evasion or social security fraud. In the ruling the judge warned that the effect will be to create “serious delays” in hearing family cases. Dozens of divorce cases had been put on hold pending the judgment. Lawyers fear there will be more pro se (viz., clients representing themselves without counsel) divorce settlements as couples seek to avoid a possible Inland Revenue investigation by not involving solicitors. 
Divorce lawyers were slow to realize that the Proceeds of Crime Act applied to the transfer of assets from a person to their ex-spouse on divorce. Family court rules require full disclosure of assets by both parties, which may reveal some tax evasion – the fruits of which come within the category of “criminal property”. One solicitor estimates that as many as 50% of “big money” divorce cases involve unpaid taxes. Many divorce lawyers did not realize the act made it a criminal offence for them to negotiate a settlement or make a court application without notifying NCIS if they suspected tax evasion. 
Dame Elizabeth said the coming into force of the Proceeds of Crime Act last February had caused “immense confusion and disruption” in family cases. The October 8 ruling was made in the case of a couple named only as Mr and Mrs P. Mrs P, 52, is divorcing her 50-year-old husband after a 24-year marriage. She told her lawyers the couple's assets could be worth more than £19m. After seeing the financial details provided by Mr P and taking an accountant's advice, Mrs P's barrister and solicitor suspected tax evasion by Mr P. The lawyers made a report to NCIS, who told them they could not tell their client or her husband that they had made the report, for fear that this would  constitute the offence of “tipping off” under the act. 
However, Dame Elizabeth ruled that unless the lawyers were acting from an improper purpose, they were entitled to tell their own client or their opponent that a report had been           made. The judge said the act applied to all “criminal property,” whether worth £10 or £1m. “Parliament clearly intended this to be the case,” she said.  
The case has important implications for NCIS, which is obliged to respond quickly to tell the lawyers whether they can go ahead with the transaction. “Whatever may be the resource implications, the legal profession would appear to be bound by the provisions of the Act in all cases, however big or small,” she said. “If this approach is scrupulously followed by the legal advisers, the result is likely to have a considerable and potentially adverse impact upon NCIS and would create serious consequential delays in listing and hearing family cases, including child cases.” For more information see Clare Dyer, Divorce lawyers must tell of tax dodges,   The Guardian October 9, 2003. 
Among the many important issues in the future implementation of the CJA will be how dependent territories, especially ones with strong international financial sectors, apply the law.
V.	US DEVELOPMENTS
Among important developments in the U.S. for interaction of anti-money laundering and international tax enforcement are: U.S. prosecutions of foreign tax crimes under money laundering statutes; developments in the USA PATRIOT Act; and U.S. obligations under the FATF Gatekeeper Initiative.
A.	Prosecuting Foreign Tax Crimes under Money Laundering Statutes
The U.S. has prosecuted a number of persons for foreign tax crimes under U.S. money laundering statutes. On July 18, 2003, sitting en banc the U.S. Court of Appeals for the Fourth Circuit affirmed the conviction of three defendants for using interstate wires for the purpose of executing a scheme to defraud Canada and the Province of Ontario of excise duties and tax revenues relating to the importation and sale of liquor, notwithstanding the application of the common law revenue rule. The majority opinion rejected the defendants’ argument that the common law revenue rule precluded prosecution under the federal wire fraud statute, 18 U.S.C. § 1343, for the use of interstate wires for the purpose of executing a scheme to defraud a foreign sovereign of its property rights in accrued tax revenue. The vote was 9 to 2. United States v. Pasquantino, U.S. Court of Appeals, No. 01-4463-65, July 18, 2003 (hereafter Pasquantino, en banc).
A major point of disagreement between the majority and dissenting opinions is that, whereas the dissenting opinion took  the view that prosecution under the U.S. wire and mail fraud statutes is the functional equivalent of enforcing the tax judgments or claims of a foreign sovereign, the majority said that, even when the subject of the wire fraud scheme involved was certain tax revenue due a foreign sovereign, the prosecution does nothing civilly or criminally to enforce any tax judgments or claims. 
The dissent focused on the Restatement’s formulation of the revenue rule, which states, “Courts in the United States are not required to recognize or enforce judgments for the collection of  80 F.3d 580, 587 (1st Cir. 1996). taxes...rendered by the court of other states.” Restatement (Third) of the Law of Foreign Relations § 483. Rather than applying this rule as stated, the dissent stated the majority improperly has narrowed its application only to those rare instances in which a court is compelled to actually enforce the judgment of a foreign court, finding that the rule only “pertains to the nonenforcement of foreign tax judgments....” According to the dissent, the majority has read the words “to recognize completely out of the Restatement section on which it purportedly relied. The constrained application of the revenue rule is not supported in the Restatement, Supreme Court precedent, nor in any of the rulings from other circuits.
The dissent especially points to the First Circuit’s holding in United States v Boots, in which the appellate court found the revenue rule is implicated when a U.S. court is called on “to effectively pass [ ] on the validity and operation of the revenue laws of a foreign country.” The First Circuit explained its application of the U.S. wire and mail fraud statutes to a case involving a scheme to import tobacco from the U.S. into Canada without paying excise tax, although not requiring the court to enforce a foreign tax judgment as such, would amount functionally to penal enforcement of Canadian customs and tax laws. Boots, at 587.
The defendants are likely to petition the U.S. Supreme Court for a writ of certiorari to hear this case due to the split of authority in circuits. If not in this case, eventually the U.S. Supreme Court will likely try to resolve the controversy.
The U.S. obtained money laundering convictions in the Bank of New York investigation of Peter Berlin and Lucy Edwards. The latter worked for the Bank of New York. The predicate offenses were mail and wire fraud. The frauds were helping Russian nationals to evade Russian income tax. Both defendants pleaded guilty. Hence, these convictions exemplify another aspect of money laundering prosecutions for foreign tax crimes involving a country whose tradition and laws on income tax enforcement are less well settled than say Canada. 
B.	USA Patriot Act 
A major legal innovation in many countries in the last few years is the increase in the authority of national authorities to unilaterally compel information from agencies. For illustration purposes the USA PATRIOT Act shows the increase of such new authority for national governments. For instance, §365 of the USA PATRIOT Act amends 31 U.S.C. §3551 and moves the requirement for persons receiving more than $10,000 in cash to file reports. In particular, the new report (IRS/FinCEN Form 8300) must now be filed with the U.S. Department of the Treasury rather than with the Internal Revenue Service (IRS). Whereas the IRS could not share the reports, Treasury can now share them with other law enforcement agencies.  
§319(b) of the Act amends 31 U.S.C. §5318) and permits the Attorney General or Secretary of the Treasury to issue summons or subpoenas to any foreign bank that maintains a correspondent bank account in the U.S., requiring the production of records relating to the account that is connected with a money laundering, terrorism financing, or a financial (e.g., tax) crime. U.S. financial institutions have seven days to produce the records. In ten days if the records have not been produced or the foreign financial institution with the foreign correspondent bank account has not challenged the summons/subpoena, then the U.S. financial institution must terminate the account expeditiously.   
Sec. 319 (Record-keeping Provisions) requires U.S. and certain foreign banks to maintain and make available records to U.S. courts. A key goal of the USA PATRIOT Act is to eliminate the risks that can occur when U.S. financial institutions offer correspondent accounts to foreign banks and other foreign financial institutions. Hearings and studies of the Senate Permanent Investigative Subcommittee demonstrated that money laundering abuses had occurred through these correspondent banking activities. Any covered financial institution that maintains a correspondent account in the U.S. for a foreign bank must maintain records in the U.S. identifying the owners of such foreign bank and the name and address of a person who resides in the U.S. and is authorized to accept service of legal process for records regarding the correspondent account. After receipt of a written request from a Federal law enforcement officer for information required to be maintained, the covered financial institution must provide the information to the requesting officer not later than seven days after receipt of the request.  
With respect to any account opened, maintained, administered or managed in the U.S. by a U. S. financial institution, the latter must provide information and account documentation requested by a U.S. regulator relating to anti-money compliance within 120 hours receipt of such a request. Foreign banks that maintain correspondent accounts in the U.S. must appoint agents for service of process within the U.S. The Bush Administration’s 2001 Money Laundering Strategy Report recommended requiring foreign banks that maintain a correspondent account in the U.S. to appoint an agent who is authorized to accept service of process. The provision  enables federal regulatory and enforcement officials access to the records of non-U.S. citizens who move money in, out, and, through the U.S. via correspondent bank accounts that foreign banks maintain with U.S. banks. Prior to the Act, no provision required the foreign bank to accept service of process in the U.S. for information relating to the users of its correspondent account, and the foreign banks were not required to produce records concerning those accounts as a condition of maintaining a correspondent account with a U.S. financial institution. See 2001 Report, at 31.
The Attorney General and Secretary of the Treasury are authorized to issue a summons or subpoena to any such foreign bank, seeking records, wherever located, relating to such a correspondent account, and it requires U.S. banks with correspondent arrangements with foreign banks that do not either comply with or contest any subpoenas to provide to appropriate Federal banking agencies information and account documentation for any account opened, maintained, administered or managed in the U.S. by the financial institution. 
U.S. courts are given authority to order a convicted criminal to return property located abroad and to order a civil forfeiture defendant to return property located abroad pending trial on the merits.
Sec. 319 imposes a severe penalty for noncompliance of an information request. A covered financial institution must terminate any correspondent relationship with a foreign bank not later than ten business days after receipt of written notice from the Secretary or the Attorney General, who must consult with each other that the foreign bank has failed to comply with a summons or subpoena issued under this section or to initiate proceedings in a U.S. court contesting such summons or subpoena.
Congress has provided a safe harbor for a covered financial institution. The latter is not liable to any person in any court or arbitration proceeding for terminating a correspondent relationship in accordance with the provisions of the section. This provision fulfils the purpose of the Act to clarify the terms of the safe harbor from civil liability for filing suspicious activity.  See Sec. 302(b)(9).
If a financial institution fails to terminate a correspondent relationship in accordance with the subsection, it shall be liable for a civil penalty of up to $10,000 per day until the correspondent relationship is terminated.
Sec. 319 provides for forfeiture of substitute property. If any property involves forfeiture from a U.S. interbank account, the forfeiture of substitute property will apply if such property, as a result of any act or omission of the defendant: (a) cannot be located upon the exercise of due diligence; (b) has been transferred or sold to, or deposited with, a third party; (c) has been placed beyond the jurisdiction of the court; (d) has been substantially diminished in value; or (e) has been commingled with other property which cannot be divided without difficulty. If one of the above circumstances apply, the court must order the forfeiture of any other property of the defendant, up to the value of any property so mentioned. If the property has been placed beyond the jurisdiction of the court, the court may, in addition to any other action authorized by the subsection, order the defendant to return the property to the jurisdiction of the court so that the property may be seized and forfeited.
Sec. 319, Forfeiture of Funds in U.S. Interbank Accounts, amends 18 U.S.C. 981 to treat funds deposited by foreign banks in interbank accounts with U.S. banks as having been deposited in the U.S. for purposes of the forfeiture rules under this section and 21 U.S.C. 801 et seq (the Controlled Substances Act). It authorizes the Attorney General, in consultation with the Secretary of the Treasury, to suspend or terminate a forfeiture under the section if the Attorney General determines that a conflict of law exists between the laws of the jurisdiction in which the foreign bank is located and the laws of the U.S. with respect to liabilities arising from the restraint, seizure, or arrest of such funds, and provided such suspension or termination would be in the interest of justice and would not harm the national interests of the U.S. This provision, similar to the provisions of Sec. 317, enables U.S. courts to forfeit interbank funds more easily. The legislation recognizes the potential of the existence of a conflict of laws and enables the Attorney General, as opposed to the court, to make the determination and take appropriate action (i.e., suspend or terminate forfeiture).
If a forfeiture action is brought against funds that are restrained, seized, or arrested under the interbank account provision, the U.S. Government does not need to establish that the funds are directly traceable to the funds that were deposited into the foreign bank. Neither does the U.S. Government have to rely on 18 U.S.C. 984. If a forfeiture action is brought against funds restrained, seized, or arrested under the interbank account provisions, the owner of the funds deposited into the account at the foreign bank may contest the forfeiture by filing a claim under 18 U.S.C. 983.
The rationale behind §319 was to devise a very creative way to reach funds of a financial, including tax, crime that occurred in the U.S. when both the criminal and his property are in another country Stefan D. Cassella, Restraint and Forfeiture of Proceeds of Crime in International Cases: Lessons Learned and Ways Forward, The 2002 Commonwealth Secretariat Oxford Conference on the Changing Face of international Co-operation in Criminal Matters in the 21st Century 183, 187 (Christ Church, Oxford, Aug. 27-30, 2002).. The idea has basis in a statute passed in the early 1990s that gave the federal courts in the U.S. jurisdiction to enter civil forfeiture judgments against property in foreign countries, as long as the crime giving rise to the forfeiture occurred in the U.S. 28 U.S.C. para. 1355(b). Although doubt has existed as to whether the statute meant what it said, a recent federal appellate case affirms that a U.S. court has jurisdiction to issue a forfeiture order against property in another country. See United States v. All Funds in Account Nos. 848.034.278 (Banco Español de Credito), 295 F.3d 23 (D.C. Cir. 2002) (Latin American drug dealer places proceeds from U.S. drug crimes in bank in Spain).
The court observed that the issue is not whether the U.S. court can issue such an order, but whether the courts in another country will enforce it. The enforcement element requires cooperation between the U.S. and foreign governments. The U.S. hopes that the problems the U.S. has experienced in obtaining such cooperation in the case of civil forfeiture judgments will improve as other countries tart to enact civil forfeiture laws.
For purposes of the forfeiture provisions, owner means the person who was the owner, as that term is defined in 18 U.S.C. 983(d)(6) of the funds that were deposited into the foreign bank at the time such funds were deposited. Owner does not include either the foreign bank or any financial institution acting as an intermediary in the transfer of the funds into the interbank account. However, the foreign bank may be considered the owner of the funds and no other person can qualify as the owner of such funds only if (a) the basis for the forfeiture action is wrongdoing committed by the foreign bank; or (b) the foreign bank shows, by a preponderance of the evidence, that, before the restraint, seizure, or arrest of the funds, the foreign bank had discharged all or part of its obligation to the prior owner of the funds, in which case the foreign bank will be deemed the owner of the funds to the extent of such discharged obligation.
The Court may also enter a pretrial restraining order directing a defendant to repatriate any property that may be seized and forfeited and to deposit that property pending trial in the registry of the court, or with the U.S. Marshals Service or the Secretary of the Treasury, in an interest-bearing account, if appropriate. If a person fails to comply with a pretrial restraining order or an order to repatriate property, such noncompliance is punishable as a civil or criminal contempt of court, and may also result in an enhancement of the sentence of the defendant under the obstruction of justice provision of the Federal Sentencing Guidelines.
§315(1)(c)(vi) of the Act amends the U.S. money laundering law (18 U.S.C. §1956) to include a number of foreign offenses, such as foreign corruption offenses and “an offense with respect to which the U.S. would be obligated by a multilateral treaty, either to extradite the alleged offender or submit the case for prosecution if found in the territory of the United States.” Some existing and proposed multilateral treaties, such as the proposed US-EU Extradition Treaty, the 1988 Vienna Drug Convention, the OECD Convention Prohibiting Bribery of Foreign Public Officials, the European Laundering Convention (which the U.S. has not yet signed), the UN Transnational Organized Crime Convention, the proposed draft U.N. Transnational Corruption Convention, will cover financial crimes, which may include tax offenses. For instance, normally a bribe payor either does not accurately report on its books and record the payment or tries to disguise or conceal the same, thereby committing potential tax offenses. Similarly, drug traffickers tend not to declare the income from the illegal activity, thereby committing a potential tax crime.
§317 of the Act amends 18 U.S.C. §1956(b) and provides for long-arm jurisdiction over foreign money launderers. §317(4) authorizes a U.S. district court to appoint a receiver in criminal or civil AML forfeiture cases to help investigate, find, freeze, seize, and forfeit assets worldwide with the purpose of making restitution of victims. The receiver has the authority to use law enforcement treaties in this work, just as if s/he was a law enforcement official..
§317(2) gives the U.S. district courts jurisdiction over “any foreign person, including any financing institution authorized under the laws of a foreign person, against whom the action is brought, if service of process is made under the Federal Rules of Civil Procedure, which are quite broad, or the laws for the country in which the foreign person is found. For jurisdiction to apply, the prosecution also must establish the following: (a) the foreign person has committed an offense under 18 U.S.C. §1957(a) involving a financial transaction that occurs in whole or in part in the U.S.; and (b)  the foreign person must convert, to his or her own use, property in which the U.S. has an ownership interest by virtue of the entry of an order of forfeiture by a U.S. court; or the foreign person is a financial institution that maintains a bank account at a financial institution in the U.S. 
§317 also enables a U.S. district court to appoint a Federal Receiver. Sec. 317 provides that a Federal Receiver may be appointed on application of a Federal prosecutor or a Federal or State regulator, by the court having jurisdiction over the defendant in the case. The Receiver will be an officer of the court, and will have the powers contained in 28 U.S.C. 754. The Receiver will have standing equivalent to that of a Federal prosecutor for the purpose of submitting requests to obtain information regarding the assets of the defendant from the Treasury Department’s  Financial Crimes Enforcement Network or from a foreign country pursuant to a mutual legal assistance treaty, multilateral agreement, or other arrangement for international law enforcement assistance, provided that such requests are in accordance with the policies and procedures of the Attorney General. The ability to appoint a federal receiver and provide such an official with broad authority will enable professionals specialized in tracing, freezing, and forfeiting assets with authority to investigate and prosecute actions. Because of the substantial differences among asset forfeiture laws, successful use of this authority is not guaranteed. However, these provisions facilitate appointment of specialized professionals who can concentrate on technical and complicated litigation. Presumably, receivers will work with forensic investigators who will be able to trace and help locate assets. 
Hence, say the U.S. Government obtains a conviction for tax crimes and money laundering over Mr. X and Co. Y, of which Mr. X has majority ownership, who is a foreign person. However, the U.S. Government is disappointed because Mr. X has fled the country. The U.S. Attorney or the Department of Treasury or Justice requests the court to appoint a federal receiver, since the U.S. Government’s resources have been allocated to other tasks, such as finding Saddam Hussein’s assets throughout the world. The court appoints Mr./Ms. Former Assistant U.S. Attorney (FAUSA) or Mr. Former Director of the Office of International Affairs, Criminal Division, U.S. Department of Justice. S/he is now in private practice and specializing in tracking assets and people. They work with one of several private investigative firms. The latter have investigators with whom s/he worked during their time in government. They have contacts with foreign law enforcement officials. They will be paid for their time and will be able to find assets and then utilize MLATs or other mechanisms to freeze them before they leave the jurisdiction. Hence, if they find that assets of Mr. X and Co. Y are in Country A, then FAUSA will take action under one of the many treaties and mechanisms applicable to request the freezing of the assets. It remains to be seen how Federal Receivers will operate, the resources they will have to operate, and whether foreign jurisdictions will be receptive to deputized private sector Federal Receivers.
§320 of the Act amends 18 U.S.C. § 981(a)(1)(B) and provides for forfeiture of proceeds of foreign crimes. In particular, it allows the forfeiture of any property, real or person, that is within the U.S. jurisdiction, “constituting, derived from, traceable to, any proceeds obtained directly or indirectly from an offense against a foreign nation, or any property used to facilitate such offense” if the offense would be punishable within the jurisdiction of a foreign country by death or imprisonment for a term exceeding one year and would be punishable under the laws of the U.S. by imprisonment for a term exceeding one year, if the act or activity constituting the offense had occurred within the U.S. jurisdiction. The inclusion of imprisonment for a term exceeding one year makes the matter extremely broad and encompasses most tax felonies. Although counsel for the defense or interested third party presumably can argue that the U.S. crime is different and therefore should not be enforced, the statute seems to only require that the foreign crime be punishable in both countries by imprisonment for a term exceeding one year, even though the crimes may be dissimilar substantively. Hence, a foreign revenue authority should be able to obtain help from the U.S. in freezing, seizing, and instituting forfeiture proceedings.
The USA PATRIOT Act contains a number of other proactive mechanisms that allow law enforcement authorities to investigate and prosecute financial crimes that can often include tax offenses. The Act has broad extraterritorial reach and illustrates how governments are unilaterally acting to compel information and evidence on a wide range of money laundering and financial crimes.
C.	U.S. Gatekeeper Initiative
As a member of FATF, the U.S. is expected to take action to implement the gatekeeper provisions in the FATF revised recommendations. 
The Bush Administration is likely to use some of six options: 
	no explicit immediate reporting obligation and focus instead on requiring more education and revised ethical rules for gatekeepers (as a result of the FATF revised recommendations, this option would not meet US. obligations under FATF unless the judiciary precluded implementation); 

enactment of legislation following the European Union model with the same carve outs as this legislation (e.g., when gatekeepers ascertain information for legal advice and when they obtain information in   preparation of litigation, that is, the traditional attorney-client privilege); 
the Channel  Islands’ separately licensed model, whereby an autonomous Financial Services Commission licenses and regulates lawyers who provide financial services; 
combination of the EU/Channel Island model;  
the United Kingdom model (requires lawyers to Know Your Client and make Suspicious Activity Reports);  
a certification model where lawyers must certify that where lawyer is involved in a covered transactions, no money laundering was involved.
The Bush Administration has developed its dialogue with the representatives of gatekeepers.   
The initiative continues to show the important role that intergovernmental organizations are playing in framing and implementing new international norms. It evidences the importance of “soft law” in the development of binding international law. The gatekeepers initiative raises the extent to which intergovernmental organizations are able to afford meaningful participatory input from the persons regulated. The initiative will also challenge the manner in which various nongovernmental organizations that represent gatekeepers will take notice and be able to effectively participate. While the gatekeepers’ initiative concerns anti-money laundering and independent professionals, many of the same issues apply to other areas of international criminal and enforcement policy and law.  
VI.	SUMMARY AND CONCLUSION
In the new millennium governments and revenue authorities are challenged by globalization, liberalization of capital movements, the information revolution (which facilitates cyberbanking and debit cards), and free trade. Taxpayers can move money, goods, services, and ideas instantaneously. They can arrange their affairs so that they operate in a borderless world. As governments must meet new revenue demands, they will need to increase mechanisms to cooperate in international tax enforcement from traditional tax information exchange to new methods, such as collection assistance, service of documents, and other types of mutual assistance.
Inevitably, revenue authorities and law enforcement officials will search for new cooperative mechanisms to meet the challenges that enable taxpayers to more easily arrange their affairs in a way to exploit differences among tax policies in jurisdictions, opportunities due to technology, and the flexibility that free trade and freedom of movement bring. In this regard, revenue authorities and law enforcement officials, including especially anti-money laundering authorities (Financial Intelligence Units) will cooperate increasingly and overcome the barriers that impede effective cooperation in investigating and prosecuting financial crime.
The EU AML directive, the UK Proceeds of Crime and related laws, the USA PATRIOT Act, the FATF revised recommendations and especially the gatekeeper initiative all reflect manifestations of the growing interaction and overlap between international anti-money laundering and criminal and quasi-criminal tax enforcement. Admittedly, the absence of a central directing force means that, to some extent, the interaction and coalescence is haphazard and ad hoc. Eventually, common mechanisms, such as the FIUs interacting through the Egmont Group, ministries of finance, interacting through intergovernmental bodies for revenue authorities and in international organizations, such as the IMF, the OECD, and others that deal with tax policy are likely to increasingly conceptualize and design international tax and anti-money laundering policy in a more coherent and cohesive way. In this regard, national governments, especially the powerful ones, and non-governmental organizations, especially the ones dealing with tax policy (e.g., the International Fiscal Association and the International Bureau for Fiscal Documentation) will play roles.

