Swiss stall EU Savings Tax Directive

The UK and the Netherlands confirmed that their dependent territories had agreed to comply with the proposed European Union Savings Tax Directive at the monthly Ecofin meeting in Brussels on 9 March. The Directive is targeted at preventing tax evasion by EU residents who make cross-border investments. But EU finance ministers accused Switzerland of threatening to scupper the Directive by delaying the related agreement that would introduce a similar tax on the Swiss savings of EU residents.

Pressure is growing as a June deadline approaches for a deal to be struck to allow for the Directive to come into force on January 1 next year. It is one of the elements of a tax package aimed at tackling harmful tax competition in the EU, which was formally adopted by the EU’s finance ministers on 3 June 2003. Under the measure, 12 EU states will share the banking details of EU citizens. Luxembourg, Belgium and Austria will retain their bank secrecy laws but will impose a withholding tax on the income from savings of EU residents.

The Directive is contingent upon the EU signing deals with third countries – Switzerland, Liechtenstein, Monaco, San Marino and Andorra. Switzerland reached an agreement with the EU last year under which it retained banking secrecy, in exchange for a withholding tax applied at source. But the Swiss government is now linking agreement on the savings tax with parallel negotiations on the EU's Schengen system of free movement of people – a demand which has been rejected by the EU.

"The agreement with the Swiss government has been concluded and there are no loose ends," said EU tax commissioner Frits Bolkestein. "Since that agreement has been concluded, it ought to be signed, sealed and delivered.”

Switzerland denied that it was making any new demands. Chief negotiator Michael Anbuhl said: "We are not trying to delay these negotiations. From the very beginning of the negotiations in July 2000 we said it would be a negotiating package and that these issues would be decided together."

Bolkestein said the Commission has made considerable progress with Liechtenstein, Andorra, and Monaco, but was having problems in getting the republic of San Marino, in central Italy, to back the new EU tax regime. He said it could rely on the support of Italy to assist in reaching an agreement. 

In February, the Cayman Islands, a UK overseas territory, finally agreed to enact appropriate legislation to implement a modified form of the EU directive by 30 June. The move followed threats by the UK to enact legislation to force it into line. The UK has assured the Cayman Islands of a level playing field. In a letter from UK Paymaster General Dawn Primarolo dated 12 February, the UK government outlined the steps that they expected the Cayman Islands to take within certain deadlines and set out the conditions and undertakings required for compliance. 

“An important condition in relation to the Savings Directive is that the relevant measures come into effect at the same time in EU Member States and the named dependent and overseas territories. No one should be expected to go first,” she said.

An EU body will monitor compliance with the deadline and decide at the end of June 2004, whether it is feasible for all parties. Primarolo also acknowledged the importance of including the “third countries” for universal compliance. Chief secretary of the Cayman Islands McKeeva Bush said: “If even one of these countries does not implement the Directive, then neither will we.”

Cayman is thought to have requested three key concessions in return for complying with the Savings Directive – increased access for Cayman financial instruments to the European market, EU recognition of the Cayman Islands Stock Exchange and investment in the Caymans airport expansion programme.

Cayman was the last of the UK’s Caribbean territories to agree to implement the savings tax directive. It was particularly concerned that Bermuda, another UK overseas territory, was not currently subject to the requirements of the Directive, because of an oversight in the wording of the EU agreement.

The EU wording only refers to the requirements applying to the UK’s Crown Dependencies – Jersey, Guernsey, and the Isle of Man – and the Caribbean overseas territories – the Cayman Islands, Anguilla, British Virgin Islands and the Turks and Caicos. It is anticipated that this will be changed to include Bermuda specifically.

The Crown Dependencies have reported that they are close to gaining approval from the European Commission for a common model agreement on exchange of information to implement the European Union Savings Tax Directive. Designed to ensure a level playing field between the Channel Islands and Isle of Man, it will be used in their bilateral dealings with the 15 existing and 10 new EU member countries to implement the directive.

UK Budget cracks down on tax avoidance

UK Chancellor Gordon Brown announced, as part of the Budget on 17 March, a new disclosure measure requiring those who devise and market certain avoidance schemes to provide the Inland Revenue with details in advance.

Brown said he did "not at this stage intend to introduce" a general anti-avoidance rule, as has been implemented in Australia and Canada. Instead he chose to follow the US approach, which relies on voluntary disclosure.

Advisers will have to provide a description of the scheme and the tax consequences. The Revenue will register the schemes and allocate each a reference number. Taxpayers using such schemes will have to include its registration number on their tax returns. Where schemes have been devised in-house or offshore, the onus will fall on the taxpayer to provide details to the Revenue. The measure targets schemes and arrangements based on financial products and employment-based products. Full details of the conditions, with penalties for non-disclosure, are scheduled to accompany the Finance Bill on 8 April, but will apply retrospectively from Budget day.

In other changes, businesses that use or market VAT avoidance schemes and have supplies of £600,000 or more will have to disclose the use of such schemes to Customs and Excise or risk a penalty of 15% of the tax avoided. Businesses with supplies exceeding £10 million a year will have to disclose schemes that have "certain hallmarks of avoidance". Failure to do so will incur a flat-rate penalty of £5,000.

The Chancellor also moved to close certain specific loopholes: companies that realise capital from partnerships face a charge to corporation tax; individuals may no longer use life insurance policies to generate deficiency relief; individuals and trustees will not gain tax benefit from stock lending transactions involving UK equities; individuals may not avoid income tax by manipulating the market value of strips of government bonds. 

It was announced that the Inland Revenue and Customs & Excise have begun discussions with the tax administrations of Australia, Canada and the US to establish a joint task force to increase collaboration and coordinate information about abusive tax transactions. They plan to share expertise, best practices and experiences within the framework of the four countries' existing tax treaties. Representatives of the four administrations will be meeting shortly to finalise plans for this initiative.

Australian Tax Office targets tax haven schemes

The Australian Tax Office (ATO) has set up a special taskforce to tackle abusive arrangements between Australian taxpayers and 38 OECD-listed tax havens. It said the taskforce also had a focus on Switzerland because of bank secrecy issues. The type of schemes coming in for special attention are those which seek to create deductions in Australia, avoid tax on tax haven income or provide access to tax haven funds on which no Australian tax has been paid.

The ATO has published “Tax havens and tax administration today” to assist taxpayers to understand what is legal or illegal in their dealings with tax havens. Tax Commissioner Michael Carmody said he wanted to help people avoid being enticed into tax abusive arrangements. 

Irish Budget makes changes to holding company regime

The Finance Bill 2004, published on 20 March, contained measures designed to encourage multinational corporations to locate their regional headquarters and holding companies in Ireland.

This will involve an exemption from CGT for Irish resident companies on the disposal of a substantial shareholding in their trading subsidiaries and related amendments to the provisions on double taxation relief in the case of dividends paid to parent companies. Irish companies are currently taxed on gains from the disposal of shares in subsidiary companies and on dividends paid by such companies. A shareholding will be substantial where the investor holds at least 10% of the subsidiary and the holding is valued at €15m. The exemption will also apply where 5% is held subject to the investment being valued at €50m. The subsidiary company must be a trading company or a member of a trading group. A minimum holding period of a continuous 12 months within the previous 36 months is also required.

EU plans to restrict use of Offshore Financial Centres

The European Commission said curbs on the use of offshore centres and special purpose vehicles would be introduced in the wake of the collapse of Italian food giant Parmalat. These would form a part of its Action Plan to modernise company law and enhance corporate governance in the EU, which was launched last May.

EU internal market commissioner Frits Bolkestein told the European Parliament in Strasbourg in February that he intended to submit a proposal to revise the EU’s company law directive on statutory audits. These are likely to include full group auditor responsibility for consolidated accounts of a group of companies, obligatory independent audit committees for listed companies, and stricter auditor rotation requirements.

The Commission was also accelerating work on three corporate governance proposals due to be presented later this year. These will deal with the role of non-executive directors, the collective responsibility of all board members for financial and important non-financial statements, and full disclosure in company accounts of offshore "special purpose vehicles" (which figured in both Enron and Parmalat). The Commission said it hoped the European Parliament and EU member states would adopt the proposals by mid-2005.

Bolkestein also signalled that the Commission is considering how to tighten regulatory control over offshore financial centers, in part through a third EU directive on money laundering, to be tabled in June.

Irish Revenue steps up investigation into offshore accounts

The Revenue has launched a major new investigation into undisclosed offshore accounts or investments held outside Ireland. Ireland’s ten largest financial institutions have now sent between 100,000 and 150,000 letters to Irish residents with offshore accounts and investments. The letters warned customers to disclose any tax debts by 29 March and settle by 28 May. People who do not come forward and are found to have a tax liability will have their names published and also risk incurring maximum penalties and prosecution.

The offshore accounts investigation began shortly after the Revenue set up the Offshore Assets Group in October 2001. It is believed that the OAG discovered details of offshore banking facilities being offered to Irish residents through the websites of two Irish institutions. Over the next two years, the Revenue obtained two orders under Section 908 of the Taxes Consolidation Act, giving them access to two Dublin clearing accounts used by the institutions to send money offshore. This latest initiative will rely largely on Section 84 of the 2004 Finance Bill, which will give the Revenue power to apply to the High Court to seek orders to examine the records of foreign banks controlled by Irish resident banks.

The total tax, interest and penalties collected so far through the Revenue's inquiries into tax evasion now exceeds €1 billion.

Jersey announces major tax reform proposals

The Jersey government issued proposals in February for a major shift in the tax burden from companies to individuals. The move comes in response to pressure to end "harmful tax competition" from the OECD and European Union. Following the example of the Isle of Man by proposing a zero corporate tax rate, Jersey will end exempt status by abolishing company tax altogether, including that on conducting business in Jersey. Guernsey is expected to follow suit. The three UK crown dependencies believe the zero rate is vital to compete with Ireland which set its corporate tax at 12.5% last year.

Reform will exacerbate Jersey’s budget deficit, because some 40% of revenue currently comes from corporations. The gap is to be filled with a tax, possibly 10%, on the profits of financial services companies, and some form of sales tax.

The most important proposed measures are:

introduction of a sales tax from 2007 that should raise up to £45m each year;
cuts in public expenditure to produce annual savings of £20m;
phased withdrawal from 2005 of income tax allowances for well-off households, to raise £10m.

Senator Frank Walker said: "Every country in Europe has VAT. There are very strong reasons for Jersey to introduce some form of sales tax."

Switzerland reaches outline agreement with OECD on harmful tax regimes

Switzerland reached agreement in principle on two of three company tax practices identified as harmful by the OECD after a stand-off lasting more than three years.

The OECD's fiscal affairs committee said in a 2000 report that three tax practices in Switzerland, focused on administrative, holding and service companies, were regarded as potentially harmful "preferential tax regimes". They were among 47 such regimes identified by the OECD among its 30 member countries as potentially harmful because they could enable countries to poach inward investments, and allow companies to avoid tax.

On 28 January, following discussions with the OECD's fiscal affairs committee, Switzerland agreed to exchange information with other countries on Swiss-based holding companies to ensure that they meet their tax obligations. Switzerland also agreed to warn Swiss-based service companies that they must abide by OECD guidelines on "transfer pricing" activity, which determines how groups allocate profits to their subsidiaries and hence manage their tax liabilities.

The fiscal affairs committee said it would carry out further analysis of the tax regime in relation to Swiss-based finance and leasing companies.

In 1998 Switzerland and Luxembourg refused to approve the OECD’s report on harmful tax competition, or to adopt a recommendation implementing its proposals. On the basis of this outline settlement, Switzerland said it had now withdrawn its opposition. 

Malta prepares amendments to trusts law

Malta’s 2004 Budget contained proposals for new legislation on trusts and a programme designed to help the financial services sector prepare for accession to the European Union.

Malta is a Civil Code jurisdiction and trust law was never incorporated by statute into Maltese law when the island was a British colony. When trust legislation was first introduced in 1988, it was intended solely for offshore structures. In line with the recommendations of the OECD and FATF, Malta undertook to eliminate discrimination tax regimes and to improve access to information by the authorities. Malta also undertook to eliminate the nominee company regime. The proposed amendments are designed to eliminate ring-fencing by extending trusts to the domestic market. But domestic civil law is not applicable when a trust is regulated by a foreign law, or when a trust is regulated by Maltese law but settled by foreign domiciliaries for the benefit of foreign beneficiaries. Trust laws will also be amended to require beneficiaries of trusts represented by nominees to disclose their identities.

Amendments to the Trusts Act and the consequential amendments to various others laws, including the Civil Code, are due to be brought into force during the first half of this year.

The Malta Financial Services Authority is also in the final stages of consultation on a programme of initiatives to help the financial services sector prepare for EU accession. These initiatives cover human resource development, introduction of technology-based services, branding and regulatory development.

Singapore issues draft Business Trusts Bill

The Monetary Authority of Singapore (MAS) released a draft Business Trusts Bill, designed to introduce an alternative business structure in Singapore and create a new asset class for investors, on 10 December 2003. Business trusts are businesses structured in the form of trusts instead of corporations. They may actively undertake business operations, unlike collective investment schemes, which engage in passive investments. Investors may take a stake in the underlying business by purchasing units in a business trust.

BVI introduces Virgin Islands Special Trusts Act

The British Virgin Islands has introduced three new pieces of trust legislation. The Virgin Islands Special Trusts Act, Trustee (Amendment) Act and Property (Miscellaneous Provisions) Act received first reading on 28 August 2003 and second and third readings on 30 September. They will come into force when they receive Royal Assent.

The Virgin Islands Special Trusts Act provides a structure for ownership of a business. Designated shares will be held on "trust to retain", and the trustee's duty to hold the shares will override any duty to maximise the value of assets. They will thus be covered against liability for any resulting decline in the value of the trust property. Unless authorised to act by trust beneficiaries in certain carefully defined circumstances, trustees will be barred from exercising their power as shareholders to interfere in the management of the company. Trusts which are created under the proposed Virgin Islands Special Trusts Act, will be known as “VISTA” trusts.

The Trustee (Amendment) Act includes provisions relating to dealings between trustees and third parties, charities, the BVI’s “conflict of laws” rules, and a new regime for “purpose trusts” 

The most significant aspect of the Property (Miscellaneous Provisions) Act is a provision which abolishes the requirement that deeds executed by individuals need to be sealed.

Indonesia revokes tax treaty with Mauritius

High level diplomatic talks are underway in a bid to restore the Mauritius/Indonesia tax treaty, after notice of termination was sent by the Indonesian Embassy in Tanzania in February. According to the terms of the treaty, termination will take effect on 1 January 2005.

The reasons given for the termination of the treaty were that Mauritius is being utilised by non-Mauritian citizens who form conduit companies to invest in Indonesia, which Indonesia regards as an abuse of the treaty.

A letter has been sent requesting permission for a delegation including the Minister for Financial Services, the Financial Secretary and the Commissioner of Income Tax to travel to Jakarta for urgent talks.

UK regulator approves CISX as “Designated Exchange”

The UK Financial Services Authority (FSA) approved the Guernsey-based Channel Islands Stock Exchange (CISX) as a Designated Investment Exchange (DIE), with effect from 1 February. This followed a detailed assessment of its organisation and structure, rules and regulatory framework. The list of designated exchanges serves to provide UK investors and brokers with a reference point to those non-UK exchanges which, while not carrying on a regulated activity in the UK, may have appropriate standards of investor protection.

The CISX was launched in October 1998 and has now had over 400 securities approved for a total market capitalisation of US$17billion. The US Securities & Exchange Commission designated the CISX as a Designated Offshore Securities Market in September 2002.

Bahamas Investment Funds Act comes into force

The Investment Funds Act 2003, to replace the Mutual Funds Act 1995 and increase regulatory oversight of mutual funds, came into force on 15 December 2003. The Act also creates a new type of fund, known as a ‘specific mandate alternative regulatory test’ (Smart) fund. A Smart fund will be subject to the minimum amount of direct regulation because it will be limited to defined participants, but will have to submit more detailed business plans to the regulator. Funds currently defined as ‘exempt’ under existing legislation will be able to become Smart funds under the proposed system, by converting to an entity licensed by the Bahamas Securities Commission.

Parts of the tax information exchange agreement (TIEA) signed with the US in January 2002 came into force on 1 January 2004. Under the Tax Information Exchange Act 2003, tax information exchange in criminal matters becomes effective for the tax periods beginning 1 January 2004. Information exchange in civil tax investigations will begin on 1 January 2006. Signing the agreement enabled the Bahamas to maintain qualified jurisdiction (QJ) status under the US tax system for non-US sourced investment income. The US granted the Bahamas provisional QJ status in 2000 on the condition that the country signed a TIEA with the US before the provisional period expired.

EU Council adopts amendments to Parent-Subsidiary Directive

The EU Council formally adopted amendments to the Parent-Subsidiary Directive on 22 December 2003. The amendments broaden the scope of the 1990 Directive to include more companies, lower the inter-company holding threshold required for the application of tax benefits and improve procedures for the prevention of double taxation.

The Directive requires member states to exempt distributions of dividends by a qualifying EU subsidiary to a qualifying EU parent from withholding tax. Members must also grant the parent company a tax exemption or credit for any underlying tax paid by the subsidiary. It applies if a parent owns at least 25% of the capital of a subsidiary. Under the amendment, the ownership threshold will be reduced to 20% from 1 January 2005, to 15% from 1 January 2007 and to 10% from 1 January 2009.

FATF removes Ukraine and Egypt from non-cooperative list 

The Financial Action Task Force (FATF) announced, at its plenary meeting in February, the removal of Ukraine and Egypt from its list of Non-Cooperative Countries and Territories (NCCTs), following substantial reforms 

The list of countries currently designated as NCCTs are the Cook Islands, Guatemala, Indonesia, Myanmar, Nauru, Nigeria and Philippines. The FATF called on its members to maintain their advisories requesting that their financial institutions give special attention to businesses and transactions with persons, including companies and financial institutions, in these listed countries.

The FATF also decided to maintain the current counter-measures against Myanmar and Nauru, citing a lack of sufficient progress to justify their removal.

But Nauru has been removed from the OECD’s list of uncooperative tax havens after submitting a letter of commitment to exchange information on tax matters through bi-laterally negotiated tax information exchange agreements with OECD member countries. Nauru will exchange information on criminal tax matters in the first tax year after 31 December 2003. Exchange of information on civil tax matters will become effective for the first tax year after 31 December 2005.

Only Andorra, Liberia, Liechtenstein, the Marshall Islands and Monaco now remain on the OECD’s list of uncooperative tax havens.

