 Tax administrations to create joint operational unit

The tax administrations of the UK, the US, Australia, and Canada, have entered discussions to create a joint operational unit to increase cooperation in tackling “abusive tax transactions”. The commissioners of the four tax administrations agreed to meet in Washington to discuss the launch of the joint task force.
The office said setting up a joint task force would help the four countries to: share expertise, best practices and experiences in the field of tax administration to identify and better understand abusive tax transactions and emerging schemes, as well as those who promote them; and exchange information about specific abusive transactions and their promoters and investors under existing bilateral tax treaties. 
“While tax administrations operate primarily within their own borders, many abusive tax transactions employ strategies that cross borders and many of the promoters of these transactions operate globally without regard to national boundaries,” the Australian taxation office announced in March.

Tax survey finds global trend of decreased tax rates persists

Corporate tax rates, on average, have continued a general trend downwards, according to KPMG’s annual survey. The 30 member countries of the OECD had an average corporate tax rate of 29.96% in 2004, a fall from 30.9% in 2003. EU member countries had an average tax rate of 31.32%, compared to 31.84% in 2003.
Cyprus and Ireland had the lowest corporate tax rates among 69 jurisdictions surveyed. Cyprus’ corporate tax rate was 10% and 15% depending on the amount of a company's chargeable income. Ireland’s corporate tax rate was 12.5% although a 10% rate still applied to certain active trading income from defined existing manufacturing companies and the qualifying income of International Financial Services Centre and Shannon-based companies. The special rate will expire between 2003 and 2010.
Costa Rica had the largest reduction in taxes, by 16.7% from 2003 to 2004, giving the country a corporate tax rate of 30% (36% in 2003). Hong Kong increased its rate to 17.5% in 2004 from 16% in 2003 but remained the Asian-Pacific jurisdiction with the lowest corporate tax rate. Singapore has reduced the general corporate income tax rate to 20% on income from the 2004 financial year onward. 

Turks & Caicos court permits assistance to overseas regulators

The US Securities & Exchange Commission (SEC) was an overseas regulatory authority within the meaning of the Overseas Regulatory Authority (Assistance) Ordinance 2001 (the Ordinance) and could be assisted by the Financial Services Commission (FSC). So held the Supreme Court of the Turks & Caicos islands (TCI) in Muir Woods Investment Group v The Licensing Committee of the FSC,.
The SEC had sought the assistance of the FSC to obtain documents and information regarding a number of international business corporations (IBCs). Details of the directors, officers and shareholders of TCI international business corporations are not provided to the TCI Companies Registry, and are not a matter of public record.
The FSC wrote to the company managers of the IBCs concerned, citing the Ordinance and requesting that they disclose the information, including details of the directors, officers and beneficial owners. The IBCs challenged the request on the basis that the SEC was not a qualifying overseas regulatory authority under the Ordinance and that, even if it were, the Ordinance did not permit details of the owners of IBCs to be disclosed in the manner sought.
The court found that the term “overseas regulatory authority” included any foreign authority exercising such functions and held that the SEC did qualify and could be assisted by the FSC. It also held that the Ordinance overrode the Confidential Relations Ordinance and the confidentiality provisions of the Companies Ordinance. The FSC was therefore entitled to demand and be given the information sought, and to pass it on to the SEC.
Although the point was not at issue in the case, the court emphasised that the competent authority had to be satisfied, before it could assist, that the assistance was not requested by the overseas regulatory authority for the purposes of any functions directly or indirectly relating to assessing, imposing or collecting tax.

OECD issues 2004 Tax Haven Report

The OECD reported that members had made substantial progress in eliminating harmful tax practices, by modifying or abolishing more than 30 of the 47 preferential tax regimes identified by the OECD in 2000 as potentially harmful.
According to the 2004 Progress Report on the Project on Harmful Tax Practices, issued by the OECD’s Committee on Fiscal Affairs in March, 18 regimes have been, or are in the process of being, abolished,. A further 14 have been amended so as to remove potentially harmful features, and 13 have been found not to be harmful after further examination.
Only two regimes, Switzerland’s “50/50 practice” (formerly the Administrative Company regime) and Luxembourg’s 1929 Holding Company regime, for which proposals for modification are before the Luxembourg Parliament, are to be the subject of further discussion this year.  Both these countries abstained from approving the OECD’s original report on harmful tax competition in 1998.
Following criticism from non-OECD countries and a shift in US government policy under the Bush administration, the OECD modified its original criteria; low or no taxes and ring fencing were dropped, leaving lack of transparency and no effective exchange of information as the determining criteria.
The full list of the 47 potentially harmful regimes identified in 2000 and the conclusions drawn by the OECD are summarised on the ITPA website.
The Report also examined the progress of 41 non-OECD jurisdictions that were identified as tax havens. It found that only five were still refusing to cooperate – Andorra, Liberia, Liechtenstein, the Marshall Islands and Monaco. But the OECD admitted that it was aware that a number of financial centres – particularly Hong Kong and Singapore – had not been a part of this exercise and that there were widely diverging practices within the OECD. 
Future work with those low-tax jurisdictions that had agreed to cooperate would involve: monitoring newly-introduced preferential tax regimes; developing and implementing the transparency and exchange of information standards and the establishment of a level playing field; intensifying discussions with other non-OECD jurisdictions to gain their compliance with the principles of the project; and improving access to bank information for tax purposes.
The report said OECD members could consider applying coordinated, unilateral "defensive measures" to "effectively neutralise the deleterious effects of harmful tax practices”. It specified that any OECD member country interested in applying the measures to any uncooperative jurisdiction, whether OECD or non-OECD member, had the right to do so on its own, or to propose that other members join it in the process. 
Antigua and St Vincent announced in October 2003 that they would no longer take part in the process. The two jurisdictions said they were suspending their commitments because the European Union's recent savings tax compromise with several OECD members undermined the concept of a level playing field. 

Isle of Man extends protected cells to funds

The protected cell companies (PCCs) structure, introduced by the Protected Cell Company Act 2004 for use by insurers, was extended to  certain collective investment schemes as of 1 August 2004. 
The Protected Cell Companies (Prescribed Class of Business) (Collective Investment Schemes) Regulations 2004 provide for funds constituted as International Schemes, including Experienced Investor Funds and Professional Investment Funds but excluding Exempt International Schemes, to incorporate as, or convert into, protected cell companies.
The Isle of Man government said the PCC concept, which provides statutory segregation through cells within a company into which separate assets may be placed, would be of particular value for schemes that have a series of sub-funds. The liabilities of each cell are legally ring fenced, giving protection from risk arising from gearing, or otherwise, in other cells.
The Companies (Forms) (No 3) Regulations 2004, which introduce new forms for use when converting or incorporating a company as a PCC also came into operation on 1 August 2004.

IRS wins right to seek credit card information
 
A US District Court granted the Internal Revenue Service (IRS) the right to seek information from First Data Corporation about certain credit-card transactions the company has processed in a ruling of 2 August 2004.
The IRS is seeking information about holders of American Express, Visa and MasterCard credit cards that were issued by or on behalf of certain financial institutions based in more than 30 offshore jurisdictions, including Aruba, the Bahamas, Bermuda, the Cayman Islands, Hong Kong, Singapore and Switzerland. The IRS is targeting people who held such accounts between 31 December 1999 and 31 December 2003.
The IRS said in a court filing that it believed those account holders "may fail, or may have failed, to comply with internal revenue laws."  Colorado-based First Data processed 12.2 billion payment transactions in 2003.

UK considers extending privilege to accountants for money laundering reports

The UK government issued an 'informal' consultation paper on extending to accountants an exemption on the basis of privilege in the reporting of money laundering suspicions. Under the Proceeds of Crime Act 2002 and Money Laundering Regulations 2003, only lawyers are currently exempt from reporting suspicious activity if they learn about it under 'privileged' circumstances -- in discussions with their clients.
Under the European Union’s second money laundering Directive, member states that decide to allow an exemption under privilege for lawyers, should also extend that privilege to include “other relevant professional advisers”, including accountants and tax advisers.

OECD to revise information exchange in Model Tax Convention

The OECD’s Committee on Fiscal Affairs agreed on new provisions for the exchange of information between national tax authorities on 1 June 2004. Article 26 of OECD’s Model Tax Convention on Income and on Capital has been changed to clarify that Contracting States should obtain and exchange information, irrespective of whether they also need the information for their own tax purposes, and to prevent bank secrecy from being used as a basis for refusing to exchange information.
The key changes in Article 26 are:
	a new paragraph has been added to prevent “domestic tax interest” requirements from hindering exchange of information. A domestic tax interest requirement refers to laws or practices that would prohibit one treaty partner from obtaining or exchanging information requested by another treaty partner unless the requested treaty partner had an interest in such information for its own tax purposes.
	a new paragraph has been added to ensure that ownership information and information held by banks, financial institutions, nominees, agents and fiduciaries could be exchanged, irrespective of bank secrecy rules.

the confidentiality rules in Article 26 have also been changed to permit disclosure of information to “oversight authorities” that supervise tax administration and enforcement authorities as part of the general administration of the government of a contracting state.
The OECD said the changes were the first comprehensive revision of the Model Tax Convention’s exchange of information provisions since 1977, and were consistent with the 2002 Model Agreement on Exchange of Information in Tax Matters, which was developed jointly with a number of non-member economies committed to the principles of transparency and effective exchange of information.
The revised version of Article 26 can be downloaded from the OECD website at: http://www.oecd.org/document/63/0,2340,en_2649_201185_33623679_1_1_1_1,00.html

UK High Court finds Agassi liable to tax

The High Court held that international tennis player Andre Agassi could be assessed to income tax under section 556 of the Income and Corporation Taxes Act 1988 in respect of payments connected with his sporting activities in the UK made by foreign companies with no tax presence in the UK to a foreign company with no UK tax presence which he owned.
In Agassi v Robinson [2004] EWHC 487, ,the Court noted that the general rule is that tax is imposed on income earned in the UK by entertainers and sportsmen "irrespective of the connection of person making the payment with the UK," and that sections 555 and 556 were intended to prevent entertainers and sportsmen from avoiding the tax. This meant that a connection with the UK of the person making the payment "must be irrelevant”.
Dismissing Agassi's appeal, Justice Lightman said "it would be absurd to attribute to the legislature the intention that liability could in any and all cases be avoided by the simple expedient of channeling the payment through a foreign company with no tax presence here. It this were the case, the tax would effectively become voluntary."
For a full report see the ITPA website.

EU Savings Tax Directive delayed for six months

The EU Savings Tax Directive for the exchange of information between member states on interest and other investment income paid through bank accounts held by non-residents was due to enter into force on 1 January 2005, but has been delayed for six months.
Implementation was contingent upon Switzerland and other European tax havens agreeing to levy a withholding tax on the income paid to accounts held by EU residents from that date. This was to take the place of information exchange for those countries that wished to retain bank secrecy.
After a long round of negotiations, a provisional agreement for Switzerland to withhold tax was reached year ago, but in recent months Switzerland cast doubts on its ability to ratify the treaty in time for it to be able to take effect at the beginning of next year. It said it might even be necessary to hold a referendum.
Since the banks and tax authorities need up to six months preparation time before the system goes fully operational, the European Council decided to delay EU implementation of the Savings Tax Directive for six months, until 1 July 2005, and to ask the European Commission to keep the situation under review.
The other non-member states affected – Andorra, Liechtenstein, Monaco, San Marino, and the Dutch and British overseas territories – are to be informed accordingly. The Commission has "indicated" that Switzerland will be able to meet the new deadline, although the Council has established a provision for further six-monthly extensions in case it does not.

European Commission to update anti-money laundering Directive

The European Commission issued, on 30 June, a proposal to update and improve the EU’s existing anti-money laundering Directive. The new proposal would ensure that the definition of money laundering includes not only concealing or disguising the proceeds of serious crimes, but also the financing of terrorism with either criminal or legally acquired money.
The proposal will be forwarded to the European Parliament and the EU’s Council of Ministers for adoption under the so-called ‘co-decision’ procedure. Internal Market Commissioner Frits Bolkestein said: “The June 2003 revision of the Forty Recommendations of the Financial Action Task Force (FATF), has strengthened the world anti-money laundering standard and extended the rules to cover the financing of terrorism. The EU Directive must match that standard and ensure its co-ordinated application in the enlarged Union”.
The 1991 EU Directive concentrated on combating the laundering of drugs proceeds through the traditional financial sector. It was extended in 2001 to cover the proceeds of a much wider range of criminal activities and a number of non-financial activities and professions, including lawyers, notaries, accountants, estate agents, art dealers, jewellers, auctioneers, and casinos.
The new proposal would extend the anti-money laundering obligations to providers of services to companies and trusts, and life insurance intermediaries. It would go beyond the FATF requirements in bringing within its scope all persons dealing in goods or providing services for cash payment of €15 000 or more.
The proposal sets out much more detailed “know your customer” requirements and, like the FATF Recommendations, would introduce a risk-based approach. Those subject to the Directive would have to concentrate their efforts on higher risk situations rather than duplicating customer identification procedures.
For the sake of clarity the existing 1991 Directive, as amended in 2001, would be repealed and replaced by a new autonomous text.
The Dutch Presidency of the Council from July to December 2004 has indicated that it will give priority to this proposal and technical discussions are due to begin imminently.

FATF removes Guatemala from non-cooperative list

The FATF said Guatemala had been removed from its list of non-cooperative countries and territories (NCCTs) after having addressed the deficiencies identified by the FATF through enactment and implementation of appropriate legal reforms. Consequently, the procedures prescribed in FATF Recommendation 21 were withdrawn.
The FATF, at its plenary meeting on 2 July, welcomed the progress made by the Cook Islands, Indonesia, Nigeria, and the Philippines in addressing deficiencies but said that, until the necessary reforms had been sufficiently implemented, it believed that scrutiny of transactions with these jurisdictions continued to be necessary.
With respect to jurisdictions de-listed prior to June 2003 but still subject to monitoring, the FATF said it would now end formal monitoring of Grenada and St Vincent & the Grenadines. It would however continue to monitor the situation in Bahamas, because concerns persisted regarding the ability to provide adequate international co-operation.
Counter-measures were imposed against Myanmar on 3 November 2003 due to its failure to introduce comprehensive mutual legal assistance legislation. Although legislation had been adopted in April 2004, it contained serious deficiencies. The FATF welcomed Myanmar’s recent enactment of implementing rules and regulations for its AML law. But said it would only consider removing counter-measures when Myanmar has established a framework for effective international judicial co-operation. 
It also welcomed Nauru’s recent efforts to eliminate shell banks, but said that additional steps were needed to ensure that previously licensed offshore banks were no longer conducting banking activity before it would consider removing counter-measures that have been in effect since December 2001. In particular, Nauru had still to amend the Corporation Amendment Act to ensure that all offshore banking licences are no longer valid.
With respect to those countries on the NCCTs list whose progress in addressing deficiencies had stalled, the FATF said it would consider the adoption of additional counter-measures.
The list of NCCTs now comprises: the Cook Islands, Indonesia, Myanmar, Nauru, Nigeria, and the Philippines.  The FATF called on its members to update their advisories requesting that their financial institutions give special attention to businesses and transactions with persons, including companies and financial institutions, in these countries.
The FATF said it was examining new regulatory approaches to stem terrorism financing, especially through cash couriers. It also issued an interpretative note to special recommendation ‘II’ which clarifies the obligations of countries to criminalise the offence of terrorist financing.

IRS issues Guidance on tax treaties

The US Treasury Department and the IRS issued, on 12 July, a guidance regarding the determination of the applicable tax treaty in the case of corporations that would otherwise be treated as residents of two foreign countries in circumstances in which a tax treaty between those two countries treats the corporation as a resident of one country but not the other country.
The ruling makes clear that a foreign corporation will be treated as a resident for US tax treaty purposes only of the country to which residence has been assigned under the tax treaty between the two foreign countries.
Accordingly, a foreign corporation will not be entitled to claim the benefits of the tax treaty between the US and the country to which residence is not assigned under the treaty between the two foreign countries.  But the foreign corporation will be entitled to claim the benefits of the tax treaty between the US and the country to which residence is assigned, provided that it satisfies any limitation on benefits provision and other applicable requirements of the treaty.
The ruling also provides that Revenue Ruling 73-354, which reached a different result on the basis of different language in treaties that are no longer in force, is obsolete. 

Bahamas deadline expires for “shell “ companies

The transition period, set by the Central Bank of the Bahamas (CBB) in 2001, for all managed or “shell” banking and trust entities to establish a physical presence in the Bahamas ended on 30 June 2004.
The CBB reported that the number of entities with a physical presence in the Bahamas had increased to 216 at year-end 2003, from 203 the previous year, with another 29 operations in transition to a full physical presence. A further 39 entities remained under approved administration at year-end.
Guidelines provide for a minimum level of senior management staffing and physical facilities – including the documentation of activities and record keeping. The CBB said it was the largest number of entities that had ever maintained a standalone presence, placing the sector in a stronger position to generate future employment as balance sheet opportunities expanded.  

US-Barbados tax treaty amended 

The US and Barbados signed, on 14 July, a protocol designed to modify the 1984 tax treaty agreement. The focus of the new agreement was to bolster the anti-treaty shopping provisions to ensure that treaty benefits apply exclusively to bona fide residents of Barbados and the US.
According to the US Treasury, the agreement contains modifications to prevent inappropriate exploitation of treaty benefits, including the potential for the unintended use of the treaty by US companies that purport to migrate their corporate structures. The agreement further ensures that the treaty cannot be used to eliminate taxation altogether. 

BVI sets out procedures to restrict bearer shares

Legislation to restrict the transferability of bearer shares and make them subject to anti-money laundering and customer due diligence requirements has been passed under the Financial Services Commission (Amendment) Act 2004 and the International Business Companies  (Amendment) Acts 2003 and 2004.  The acts are in the process of being brought into force but, for existing IBCs, there will be a lengthy period before the new rules become effective.
The International Business Companies (Amendment) Act requires holders of bearer shares to register them with licensed financial institutions and keep information on directors within the territory. The registers will be private, not public. It is believed that IBCs incorporated before 31 December 2004 will have until 31 December 2005 to comply with this requirement.
For further details on implementation see the ITPA website.


Further information on ITPA website:
OECD 2004 Progress Report on the Project on Harmful Tax Practices
UK High Court finds Agassi liable to tax
BVI sets out procedures to restrict bearer shares
Harrods’ owner loses Scottish appeal over special tax status


