
Aruba-US Tax Information Exchange Agreement enters into force

The tax information exchange agreement (TIEA), signed in Washington on 21 November 2003 by the Netherlands in respect of Aruba and the US, entered into force on 13 September 2004. As of then, Aruba is considered part of the "North American area" for purposes of determining if US taxpayers may deduct expenses incurred as a result of attending conventions, business meetings, and seminars there.
The US-Aruba TIEA affords Aruba the same tax status in relation to meetings as Canada, Mexico, Antigua, Bahamas, Barbados, Bermuda, British Virgin Islands, Cayman Islands, Dominica, Dominican Republic, Grenada, Guyana, Jamaica, St Lucia, and Trinidad & Tobago. Meetings held in Puerto Rico and the US Virgin Islands are tax-deductible because of the islands' US status.
Only meeting expenses that are incurred for meetings in areas designated as part of the North American area are deductible as ordinary and necessary business expenses, unencumbered by the limitations to deductions for expenses associated with foreign conventions.

ECJ rejects different treatment for foreign shares

The European Court of Justice held that tax credit discrimination was a clear breach of the EU treaty. As a result, individual and corporate taxpayers in some states may be able to reclaim tax already paid on cross-border dividends.
Petri Manninen, a Finnish taxpayer, owned 2,000 shares in a company quoted on the Stockholm Stock Exchange. He complained that his dividend income would have been virtually free of tax if the company had been Finnish but, because it was based in Sweden, was taxed at the full rate of 29%.
Manninen, who was supported in court by the European Commission, argued that, because dividends are simply distributed profits, the refusal to allow a tax credit against income on which corporation tax had already been paid was a form of double taxation – even though the initial tax payment had been made in another member state.
Manninen was opposed by the Finnish government, which was backed by France and the UK. They argued that discriminatory taxation was justified by the need to maintain the cohesion of national tax systems; that tax revenue would be reduced if double taxation were outlawed; and that equal treatment of domestic and non-domestic dividends was impossible in practice because of differences in national tax systems.
The court disagreed. It found that denying tax credits on non-domestic dividends did amount to double taxation because corporation tax had already been paid in another member state. The court said it was perfectly possible to devise systems for assessing the relevance of tax, and added that "possible difficulties in determining the tax actually paid cannot . . . justify an obstacle to the free movement of capital."
The discriminatory tax credit system is already being challenged in the UK High Court in a number of class actions brought by corporate shareholders in companies based in other member states. The ECJ ruling suggests that the litigants will ultimately be successful. Individual taxpayers should start to claim tax credits immediately.

Privy Council applies Ramsay doctrine

The UK Privy Council, sitting as the final court of appeal in Jamaica, applied the Ramsay doctrine in ruling that a firm must pay transfer tax arising from a transfer of shares in a company in exchange for a debenture.
In the case of Carreras Group Ltd v The Stamp Commissioner, on 1 April 2004 (Appeal No. 24 of 2003), Carreras had transferred its shares in the Jamaica Biscuit Company in 1999 to Caribbean Brands, a subsidiary. Caribbean issued a debenture in favour of Carreras for a total of US$37.7 million, which was redeemed for cash 14 days later. The debenture was not secured, nor was it transferable.
The Stamp Commissioner found that the transaction was really a sale of shares disguised to look like a re-organisation. Accordingly transfer tax amounting to J$110 million was charged. Carreras challenged the finding.
The Revenue Court ruled in Carreras’ favour in November 2001 and ordered the Commissioner to repay the sum with interest. The Commissioner appealed. By a majority decision, the Court of Appeal held in July 2002 that transfer tax was payable. Carreras appealed to the Privy Council.
The Privy Council followed the line in Ramsay v Inland Revenue Commissioners [1982] AC 300, which held that the courts can disregard the significance of individual steps that are incompatible with the commercial unity of a series of transactions. It agreed with the Court of Appeal that, taken as a whole, the transactions could not be appropriately characterised as an exchange of shares for a debenture.

Agassi wins return match with UK Revenue

US tennis star André Agassi won his battle with the UK Revenue, when the UK Court of Appeal held in November that section 555(2) of the Income & Corporation Taxes Act 1988, which applies to entertainers and sportsmen not resident in the UK, should not be given extraterritorial effect.
The Court of Appeal ruled that Agassi was not liable to UK tax on income paid by German sportswear makers Nike and Head Sports to his US-based company, Agassi Enterprises Inc, because none of them was resident or had a "tax presence" in Britain.
Agassi's appeal was based on his tax liability for the year 1998-99, which the Revenue had assessed at £27,500. He has not yet paid the money because the case is still under revue by the courts.
In the High Court, Mr Justice Lightman had held that payments Agassi received while playing in the UK from Agassi Enterprises Inc., a US company that entered into contracts for his endorsement of sportswear, constituted the carrying on of a trade within the UK.
He noted that sections 555 and 556 were intended to prevent entertainers and sportsmen from avoiding the tax on income earned in the UK. This meant that a connection with the UK of the person making the payment "must be irrelevant”. He said it would be "absurd" to construe the Act so as to allow tax to be avoided by the simple expedient of channeling payments through a foreign company with no presence in the UK. "If this were the case, the tax would effectively become voluntary," he said.
But Lord Justice Buxton, sitting with Lords Justices Sedley and Jacob in the Court of Appeal, disagreed. He held that tax was only chargeable on payments made directly to the entertainer or sportsman or made to an associated company by a person with a UK tax presence. In this case, the money had been paid, not to Agassi, but to Agassi Enterprises – a separate legal entity – by two German companies with no UK tax presence.
It might well be that Parliament, if it reviewed the statute, would extend its scope, said Buxton. But as the Act stood, the situation was not "absurd or an invitation to tax evasion" and came nowhere near to providing grounds for disapplying the general principle that UK statutes had no effect in foreign countries.
The Inland Revenue is to petition the House of Lords for leave to appeal.

Jersey outlines new corporate tax system

The government announced plans to introduce a new tax strategy that will cut headline corporate tax from 20% to zero, and to 10% for finance institutions. The loss of revenue is to be made up by a sales tax, public expenditure cuts and plans to grow the economy by 2% a year.
Intended to end discrimination between the taxation of offshore and domestic companies and therefore meet OECD and EU concerns over “harmful tax competition”, the new system will be phased in over a five-year period. At present exempt companies registered in Jersey do not pay income tax on overseas income, while international companies pay between 0-2% on international income and 30% on local income. Local companies pay the standard tax rate of 20% on income.

Niue to shut down offshore financial centre

The government is to shut down its international business companies (IBC) Registry by the end of 2006, according to Nuie’s international business registrar, Panama-based Mossack Fonseca & Co. Legislation to prohibit the incorporation of new IBCs in Niue is due to be enacted later this year or in early 2005.
The rights and legal capacity of currently incorporated companies will remain unchanged until the end of 31 December 2006. By that time, IBCs must either have re-domiciled to other jurisdictions or become domestic Niue companies. Companies that fail to do so will cease to exist when the offshore registry is closed.
“Our recommendation is to continue (re-domicile) Niue IBCs to other jurisdictions,’ said Mossack Fonseca. The announcement of the closure of its offshore centre follows the government’s decision not to renew four offshore banking licenses.
Niue, which launched offshore centre activities in 1996, has been under pressure by the Financial Action Task Force and the OECD to combat money laundering and end “harmful” tax practices. In April 2002, the government made a commitment to exchange information with overseas tax investigators. The FATF also removed Niue from its money laundering blacklist in October 2002 after the government made changes to its financial sector legislation.

US brings protocol on Barbados tax treaty into force

A new protocol to amend the 1984 Barbados-US tax treaty was brought into force on 20 December 2004. The protocol, intended to eliminate the tax advantages of corporate inversion transactions, was signed on 14 July 2004.
The modifications are designed to prevent exploitation of the treaty by US corporations to facilitate US tax reductions in connection with a corporate inversion transaction. The protocol also provides that the treaty's reductions in US withholding taxes do not apply in the case of entities that are not subject to the generally-applicable Barbados tax system and that benefit instead from a preferential tax regime.
The protocol generally will be effective for taxable years beginning on or after 1 January 2005. Those provisions relating to withholding taxes will be effective for amounts paid or credited on or after 1 February 2005.

Protocol to Netherlands/US tax treaty enters into force

A protocol amending the US and the Netherlands tax treaty entered into force on 28 December 2004. The protocol amends the treaty, which entered into force in 1993, to take into account developments over the last decade, including changes in each country's tax laws and tax treaty policies. Key provisions in the protocol include the modernisation of the anti-treaty shopping rules to prevent exploitation of the treaty and the elimination of source-country withholding taxes on certain cross-border intercompany dividends, removing a remaining barrier to cross-border investment in both directions.

Belgium proposes "notional interest deduction" system

Prime Minister Guy Verhofstadt announced on 23 December 2004 that the government had agreed in principle to introduce a "notional interest deduction" system under which all Belgian companies would be entitled to set off the hypothetical cost of equity against profits. The move is designed to boost the coordination centres regime.
In 2003 the European Commission found Belgium's favourable tax regime for coordination centres – companies which provide specific accounting, administrative, and financial services to other companies within a multinational group – to be incompatible with EU state aid rules. Finance and personnel costs were not included in the taxable base of the coordination centres, which were also entitled to an exemption of withholding tax on the payment of dividends, interest, and royalties, and an exemption of capital tax.
To counter the objections, Belgium is, for the first time, to require coordination centres to include finance and personnel costs in their taxable base and the withholding tax exemption will be extended to all Belgian companies. The capital tax exemption will be ended, but the rate of 0.5% is to be lowered to 0.25 or 0.3% for all Belgian companies. The European Commission approved Belgium's revised regime on 8 September.
The proposed risk capital tax regime is intended to offer a further incentive for coordination centres to remain and set up in Belgium. It provides that all Belgian companies can set off the hypothetical cost of their equity against their profits. The interest deduction would be based on the interest rate paid on 10-year linear bonds issued by the Belgian government (around 3.5%) and would be calculated on the company's share capital and reserved profits.
Preliminary discussions with the European Commission have indicated that it has no objections to the proposed regime. A draft bill is due to be finalised by the end of June 2005, and the new legislation should enter into force on 1 January 2006.

Belgium tax treaties with Hong Kong and Canada enter into force

The tax treaty, signed by Belgium and Hong Kong on 10 December 2003, was brought into force on 7 October 2004. The treaty, which applies to income and capital, is Hong Kong’s first comprehensive double taxation agreement. It will apply in Belgium from 1 January 2004 and in Hong Kong from 1 April 2004. 
Under the treaty, dividends are taxable at a rate not more than 5% provided that the beneficial owner holds directly at least 10% of the capital of the company paying the dividends; in all other cases, dividends are taxable at a rate not to exceed 15%. Interest is taxable at a rate not to exceed 10% and royalties at a rate not to exceed 5%.
Hong Kong's Commissioner of Inland Revenue Lau Mak Yee-ming said the treaty "represents an important milestone in Hong Kong's own programme of comprehensive double taxation agreements." Treaty negotiations with other trading partners are underway or being planned.
A new Belgium-Canada treaty, which replaces a previous agreement dating from 1975, was brought into force on 6 October and will apply in both countries from 1 January 2005. 
It provides that dividends are taxable at a rate not to exceed 5% if the beneficial owner directly owns at least 10% of the voting stock of the company paying the dividends; in all other cases, dividends are taxable at a rate not to exceed 15%. Interest and royalties are taxable at a rate not to exceed 10%.
Belgium employs a modified credit and exemption method to eliminate double taxation. Hong Kong and Canada both use the credit method.

BVI to abolish corporate and personal income taxes

Finance Minister Ronnie Skelton announced that the government would seek to end, by 1 January 2005, the ring fencing that permits non-resident companies to enjoy preferential tax rates compared to resident companies.
Drafted to ensure compliance with the European Union (EU) Savings Tax Directive and EU Code of Conduct on Business Taxation, as required by the UK of all its Overseas Territories, the proposed BVI Business Company Act would apply a zero corporate tax rate to all companies registered in the BVI.
The proposal would also introduce a payroll tax at a rate of 2% for small businesses, 6% for other businesses and 8% for sole owners and employees, with the first US$7,500 deductible.
A two-year transition period will be put in place to smooth the changeover to the proposed new Business Companies Act. Under the transition arrangements, new incorporations will still be possible under old legislation throughout 2005. Then, in 2006, new incorporations must be made under the new Business Companies Act, although companies already on the register will be permitted to operate under the old IBC Act or Companies Act for an additional year. By 1 January 2007, it is expected that all companies will operate under the new legislation. 
The Act will require companies to use a registered agent to ensure compliance with the new laws, and the government intends to launch an educational initiative to raise awareness of the impending changes.
 
Swiss parliament approves legislation to enact the Swiss-EU savings tax agreement

Both houses of the Swiss Parliament voted on 17 December to approve legislation to enact the Swiss-EU savings tax agreement. The vote came as part of a series of final votes on seven of the Bilateral II agreements Switzerland signed with the European Union on October 26 in Luxembourg. 
Under the tax accord, Switzerland will progressively introduce a withholding tax of 35% on the savings income of EU residents. The final legislation approved by Parliament, gives the cantons 10% of Switzerland's withholding tax on EU residents' interest income. The two houses of Parliament had earlier passed savings tax bills that treated the retained withholding tax differently at the cantonal level.
Swiss conservative political parties are likely to call for a national referendum on the on Schengen-Dublin border control agreement but a referendum on the savings tax agreement is not anticipated. The Swiss-EU savings tax agreement is expected to take effect on July 1, 2005, the same day the EU savings tax directive takes effect.
The EU signed savings tax agreements with Liechtenstein, Monaco and San Marino on December 7. The three pacts follow those concluded with Switzerland on 26 October and Andorra on 15 November. These agreements with non-EU countries are being implemented under the Savings Taxation Directive due to come into force on 1 July 2005. 
The agreements comprise commitments to:
	impose a withholding tax of 15% on interest income paid to individual residents of EU member states during the first three years, rising to 20% during the next three years and 35% thereafter, and pay 75% of the revenue collected to the EU residents' home state tax authorities;

give EU residents the option to avoid the withholding tax by voluntarily disclosing to their home state tax authorities the interest income paid to them;
consult regularly with the EU on the operation of the agreements and to revise the agreements if necessary; and
exchange information on request in cases of tax fraud.
For the EU savings tax directive to take effect, the European Union must finalise savings tax agreements with UK and Dutch dependent and associated territories, and a new system for information exchange among member states must be established.
To counter the possibility of EU residents opening bank accounts in countries outside the scope of the savings tax Directive after 1 July 2005, the new EU Tax Commissioner László Kovács said he hoped to launch talks with non-EU financial centers, such as Hong Kong and Singapore.
EU Finance Ministers also agreed on 7 December to amend the EU mergers Directive to broaden the list of companies covered and adopt a code of conduct on eliminating double taxation in the area of transfer pricing.
The mergers Directive provides tax deferral for cross-border mergers and divisions of companies and for transfers of assets and exchanges of shares. The new amendment will expand the list of companies covered by the directive to include the European company (Societas Europaea) and the proposed European cooperative society.
The amendment will allow the registered office of a European company or a European cooperative society to be transferred free from capital gains tax. The amendment will also expand the directive to cover the case of a company converting a foreign branch into a subsidiary and to cover a "partial division" operation in which a company transfers a branch of activity to a sister company.
The new transfer pricing code of conduct is designed to improve application of the EU arbitration convention that deals with transfer pricing dispute resolution. It clarifies the starting date of the three-year period during which companies can request the arbitration convention to be applied and the start of the two-year mutual agreement procedure, during which competent authorities are expected to agree on eliminating double taxation. The code of conduct also clarifies the operation of the mutual agreement procedure and, if necessary, the arbitration procedure.

ECJ’s Advocate General finds discrimination in European tax treaties

European Court of Justice (ECJ) Advocate General Ruiz-Jarabo Colomber held that the discrimination inherent in granting more favourable treaty terms to residents of certain EU Member States but not to others constituted an unjustifiable breach of the free movement of capital provisions contained in Articles 56 and 58 of the EC Treaty.
He delivered the opinion on 26 October 2004 in the case of D. v Rijksbelastingdienst, concerning Mr D, a resident of Germany who had property in the Netherlands. The Dutch tax authorities refused to grant a tax allowance on the same basis as a resident of the Netherlands. Such an allowance was, however, available to residents of Belgium under the Belgium-Netherlands tax treaty.
On a preliminary issue, the Advocate General felt there was in fact discrimination between non-residents and Dutch residents, and that Mr D was in a sufficiently comparable position to a Dutch resident. An opinion was given in case the ECJ declined to follow his advice on the preliminary point. If the ECJ follows the opinion, it will have significant consequences for tax treaties concluded between EU Member States.

Irish headquarter and holding company regime comes into force

The European Commission approved the new tax arrangements for Irish headquarter and holding companies on 23 September 2004. The regime provides for a tax exemption on chargeable gains arising from the disposal of shares, or assets related to those shares, in some subsidiaries. The new measures will be introduced with retroactive effect from 2 February 2004 and confirmed in the Finance Act 2005.
The legislation, as originally enacted, required certain levels of shareholdings, as well as minimum thresholds for the value of the holdings, for the exemption to apply. That first requirement has been replaced with a flat 5% shareholding requirement, and the monetary thresholds have been removed.

