Australia issues draft ruling on UK and US withholding tax exemptions

The Australian Taxation Office issued a Draft Ruling (TR 2004/D16) on 1 September 2004 concerning the exemption from Australian interest withholding tax for interest paid by Australian residents to UK and US financial institutions.
The interest withholding tax exemption was introduced as part of the renegotiation of Australia's tax treaties with the UK and US. The exemption lowers the cost of borrowing from these countries, as borrowers normally bear the cost of interest withholding tax on offshore debt.
The draft ruling attempts to provide guidance on the operation of article 11(3) of both the 2003 Australia-UK income tax treaty and the 2001 Australia-US income tax treaty protocol. The text of the article is identical in both cases, stating that, subject to some conditions, interest paid by an Australian resident to a UK or US resident may not be taxed in Australia if the interest is derived by a financial institution which is unrelated to and dealing wholly independently with the payer.
The draft ruling provides guidance on offshore borrowing by Australian banks and other corporations but fails to clarify the issue of borrowing through subsidiaries of offshore institutions.

Belgium introduces new International Private Law Code

The Belgium government brought the International Private Law Code into force on 1 October 2004. The code contains a comprehensive set of rules determining the international jurisdiction, the recognition and the execution of foreign decisions and authentic instruments, including trusts.
The Code is intended to clarify a number of grey areas regarding the applicability of Belgian law vis-à-vis foreign laws and is intended to provide foreign investors with greater certainty as to which jurisdiction's law applies where a cross-border transaction or relationship is concerned.
As a part of the Code, Belgian law addresses the concept of trusts for the first time, even though Belgium has not yet signed the 1985 Hague Convention on the Law Applicable to Trusts and on Their Recognition. As a result, Belgian courts now have jurisdiction to hear claims arising from disputes involving trusts and to apply foreign law, provided that certain rules of Belgian public policy are respected.

Caribbean Court of Justice inauguration delayed

The opening of the Caribbean Court of Justice (CCJ), which is due to replace the UK Privy Council as the final appellate body for 13 countries across the region, has been delayed because more time is required to recover from Hurricane Ivan, recruit judges and finish the court's headquarters in Trinidad.
Caribbean Community (CARICOM) members had agreed on 6 November 2004 as a start date but operations are now scheduled to commence in March. Justice Michael de la Bastide of Trinidad & Tobago was sworn in as the first President of the CCJ on 18 August last year.
The Court will function in two jurisdictions - an original and an appellate. In its appellate jurisdiction, the Court will apply the laws of the Member States from which they are hearing appeals. In the exercise of its original jurisdiction, the CCJ will perform the role of an international Court, applying rules of international law.


China issues report into economic impact of OFCs

Offshore financial centres (OFC) have become important sources of foreign investment into China, according to a recent report by a research group in the Chinese Academy of International Trade & Economic Cooperation (CAITEC), a part of China's Ministry of Commerce (MOC). By actual investment amount, the British Virgin Islands ranked the second largest source of foreign investment for Mainland China in 2002 and 2003. Western Samoa and the Cayman Islands came eighth and ninth respectively.
Dr Mei Xinyu, author of the report, noted that China could not afford to neglect the effect of OFCs on cross-border capital flow in China. He identified the five principal motives as: the removal of non-performing assets; to obtain an overseas listing; avoid domestic controls; concealing beneficial ownership; and tax avoidance.
He also noted the considerable "negative impact" and "potential risks" posed to China by the rise of OFCs. In particular he warned that OFCs could: provide an "effective avenue" for embezzling state-owned assets and public properties; create a " transit depot" for capital flight from China; increase potential disputes over investment; facilitate fraud by companies; and make it easier to shift financial risks.
The report recommends that China should take preventative action by: improving the monitoring of capital flow; restricting the provision of offshore financial services in the mainland; stepping up financial regulation to inhibit the shifting of overseas financial risks to China; loosening control of capital flow to facilitate cross border business operations; annulling preferential treatment for foreign businesses; and improving the tax system.
China and South Africa have accepted the offer of full observer status in the OECD's Fiscal Affairs Committee (CFA) and took up their new role during meetings in June in Paris. The CFA brings together senior tax officials and provides a forum for exchanging views on tax policy and administration issues, including tax treaties, statistics, the taxation of multinational enterprises, combating tax avoidance and evasion, and consumption taxes.
China and South Africa joined Argentina and the Russian Federation as permanent observers. CFA chairman Bill McCloskey said: “This will enable both countries to participate in the work of the CFA more closely in all its aspects and also provide CFA member countries with access to the views of, and developments in countries which have a leadership role in the regions.”

Mauritius to reform financial services legislation 

Finance Minister, Pravind Kumar Jugnauth, announced a major reform of financial services legislation in his budget speech on 11 June. New bills are to be introduced to regulate the accounting, securities and insurance sectors, and to provide for limited partnerships and corporate insolvency.
The Ministry of Finance has also published draft versions of three new bills to regulate the financial sector: a Banking Bill 2004 to amend and consolidate the laws relating to banks and other financial institutions; a new Bank of Mauritius Bill to repeal and replace the law establishing the Bank of Mauritius; and an Investment Promotion (Miscellaneous Provisions) Bill to amend the Investment Promotion Act and provide for the streamlining of licensing procedures.

Isle of Man reduces redomiciliation fees

The Financial Supervision Commission has reduced fees for companies applying to redomicile to the Isle of Man under the Companies (Transfer of Domicile) Act 1998 to £300, effective from the 1 August 2004. The fees payable by companies applying to redomicile out of the Isle of Man remain unchanged.
The Income Tax (Amendment) Bill 2004, which provides the Assessor with additional powers to obtain information, including documents and information required to enable the Island to comply with international commitments, has received Royal Assent.

Hong Kong consults further on offshore funds’ exemption

The Financial Services and the Treasury Bureau (FSTB) issued a consultation paper on 4 January 2005, seeking comments on a revised approach to exempting offshore funds from the Hong Kong profits tax. Anti-avoidance measures are also proposed.
The proposed exemption would exempt both fund and non-fund entities that reside outside Hong Kong from profits tax on income from securities trading transactions conducted inside Hong Kong through an agent, who is either a broker or an approved investment adviser. Non-residents that carry on a trade, profession or business in Hong Kong would not be covered by the exemption.
Hong Kong's Inland Revenue Ordinance (IRO) currently exempts specified investment funds from profits tax, but many offshore funds do not qualify for the exemption and are thus subject to tax at a rate of about 17%. Exemption for offshore funds is intended to reinforce Hong Kong's status as an international financial centre and boost its fund management and hedge funds sectors.
The government first announced plans to exempt offshore funds from profits tax as part of the 2003-2004 budget and issued a first consultation paper in January 2004. Under the latest proposals, brokers and investment advisers are no longer to be required to maintain records to verify the non-resident status of each of the investors in offshore funds. A proposal to limit the exemption to non-residents with at least 80% ownership by non-resident beneficial interests has also been removed.
The anti-avoidance measure takes the form of deeming provisions under which resident investors holding, either alone or with associates, 30% or more of the interest in the tax-exempt non-resident will be deemed to have derived taxable profits in respect of the securities trading transactions carried out by the non-resident in Hong Kong and liable to tax. But the profits tax charge on the resident investor will not cover any non-taxable capital gains or offshore profits of the non-resident. Resident investors in a non-resident fund that is genuinely widely held, or that is currently exempted from tax under the IRO, will also not be subject to the deeming provisions.

EU reaches agreement on new AML Directive

Finance Ministers of the 25 EU countries, on 7 December 2005, agreed a revised Directive against money laundering and terrorism financing which implements the most recent FATF recommendations and steps up the fight against terrorism financing. 
The Directive imposes an obligation on financial institutions and other institutions that may – due to the nature of their business – be able to provide the authorities with information on money laundering and terrorism financing, to identify their clients and report any unusual or suspicious transactions.
The Directive also includes measures that have been taken by the international community since the terrorist attacks in the US in 2001. The necessity of those measures and the revised directive were described in the EU action plan on combating terrorism, agreed upon by the European Council in June 2004.
The agreed text will be the basis for negotiations between the Council and Parliament. Final adoption of the directive is planned before the end of 2005.

FATF releases Special Recommendation IX

The Financial Action Task Force (FATF) announced at the end of a meeting in Paris on 22 October 2004 that it has added another element to global counter-terrorist financing defences.
The new measure, Special Recommendation IX, states that countries should have measures in place to detect the physical cross-border transportation of currency and bearer negotiable instruments, including a declaration system or other disclosure obligation. They should also ensure that their competent authorities have the legal authority to stop or restrain currency or bearer negotiable instruments that are suspected to be related to terrorist financing or money laundering, or that are falsely declared or disclosed.
Countries should ensure that effective, proportionate and dissuasive sanctions are available to deal with persons who make false declarations or disclosures. In cases where the currency or bearer negotiable instruments are related to terrorist financing or money laundering, countries should also adopt measures, including legislative ones, consistent with Recommendation 3 and Special Recommendation III, which would enable the confiscation of such currency or instruments.
This supplements the Eight Special Recommendations to combat terrorist financing issued by the FATF at an extraordinary meeting in Washington, DC, in October 2001. FATF President Jean-Louis Fort said, "We want to put an end to cash smuggling used to fund terrorism and criminal activities. We’re going to make it tougher to move terrorist money across borders and make it harder for terrorists to operate."
FATF members also withdrew counter measures against Myanmar and Nauru because they "have now introduced new measures to remedy anti-money laundering deficiencies." Both countries, however, remain on the list of non-cooperative countries and territories (NCCTs) until such time as they address remaining deficiencies and adequately implement the necessary laws.
The FATF also noted additional progress made by the Cook Islands, Indonesia and the Philippines and said it planned to visit these countries to confirm the effective implementation of their reforms. 
It confirmed that it would continue to use the NCCT list to call on financial institutions to scrutinise transactions with persons, businesses, or banks in listed countries or territories with inadequate anti-money laundering infrastructures. The current list of NCCT countries comprises the Cook Islands, Indonesia, Myanmar, Nauru, Nigeria and the Philippines. 

Barbados and Mauritius sign tax and investment treaties 

The governments of Barbados and Mauritius signed a tax treaty and a bilateral investment treaty on 28 September 2004. The treaties will provide easier access for Barbadian enterprises and entrepreneurs wishing to access the Asian market. Similarly, Mauritians can now access tax and other incentives when doing business within the CARICOM Single Market and Economy.

US repeals illegal export subsidies

President Bush signed, on 25 October 2004, a Bill repealing the Foreign Sales Corporations (FSC) and Extraterritorial Income Exclusion (ETI) export subsidies in order to comply with a number of World Trade Organisation rulings that had found the legislation to provide illegal subsidies to US exporters. 
The WTO, after an appeal by the EU, found the FSC regime constituted an illegal export subsidy and gave the US until 1 November 2000 to withdraw the scheme. On 15 November 2000, then President Clinton signed the ETI Act to repeal and replace the FSC. But the ETI failed to modify the substance of the export subsidy and the EU challenged it.
In 2002, the WTO confirmed that the ETI Act also constituted a prohibited export subsidy and that the US had not, therefore, complied with its previous ruling. On 7 May 2003 it endorsed an EU request to impose countermeasures equivalent to the estimated US$4 billion annual US subsidy.
The European Council imposing sanctions designed to obtain withdrawal of the US measures by providing for a phased implementation from 1 March 2004 at the level of 5%, followed by automatic, monthly increases of 1% up to a ceiling of 17% to be reached in March 2005. The current level is 12%.
The European Commission now proposes to suspend the sanctions, as from 1 January 2005 when the US repeal bill entered into force, and signaled its willingness to accept a two-year transition period during which FSC/ETI benefits will still be available to US exporters.
But under a grandfathering clause in the US law, FSC/ETI benefits will also continue to be available without any limitation to all exporters who entered binding contracts before 17 September 2003. The EU believes these are incompatible with WTO rules and will challenge them through the WTO dispute settlement system.

EU brings European Company Statute into force

The European Commission announced on 8 October 2004 the entry into force of the European company statute. A European Company – or Societas Europaea – can be set up by the creation of a holding company or a joint subsidiary, by the merger of companies located in at least two Member States or by the conversion of an existing company set up under national law.
But of the 28 EU and EEA Member States, only Belgium, Austria, Denmark, Sweden, Finland and Iceland have so far implemented the regulations at national level necessary to allow European Companies to be set up on their territory, despite the fact that the European Company Statute was adopted at EU level in 2001.
Internal Market Commissioner Frits Bolkestein said: "The European Company Statute makes it easier and cheaper for companies to expand and to manage cross border operations without the red tape of having to set up a network of subsidiaries. Not only will that encourage more companies to exploit cross-border opportunities, the reduced costs should ultimately lead to downward pressure on prices and boost Europe's overall competitiveness. But this is pie in the sky unless Member States live up to their commitments and put the framework in place to allow European companies to be set up. Until they do that, they are holding their own businesses and the European economy back. That is unacceptable."

US and France sign tax treaty protocols

The US and France signed, on 8 December 2004, protocols amending the 1994 France-US income tax and the estate, inheritance, and gift tax treaties. The protocols include provisions relating to:
- the tax treatment of retirement benefits and the application of estate taxes
- the treatment of cross-border investments made through partnerships and other similar entities.
The Protocol to the income tax treaty includes rules needed to provide flexibility in terms of form-of-entity and to reduce the risk of double taxation for US investors in France.

Anguilla brings new legislation into force

A Mutual Funds Act 2004, Insurance Act 2004 and Protected Cell Companies Act 2004 were all brought force on 1 October. The Anguilla Financial Services Association (AFSA) developed the legislation, intended to broaden the scope of the Anguillan financial services sector, with input from the Financial Services Commission (AFSC),.
The Mutual Funds Act will allow the registration in Anguilla of public funds for investment by clients abroad, and recognise private and professional funds for high net worth and institutional investors. The new insurance and protected cell companies Acts, will enable Anguilla to target the fast-growing captive insurance market.
AFSA president Pam Webster said: "I would urge government and the private sector to take advantage of this excellent achievement by redoubling their promotional efforts globally. There are ongoing efforts to enact more legislation including the electronic transaction bill, a proposed private foundations bill and needed amendments to the Limited Liability Company Act by the end of this legislative session. This will help us sustain our competitive advantage in the industry."

