UAE launches Dubai Biotechnology and Research Park

Construction of a Dubai Biotechnology & Research Park (DuBiotech), the world's first free zone dedicated to the biotechnology industry, was announced on 2 February. Incentives include a 100% exemption on corporate and personal tax guaranteed by the Dubai Government for 50 years.
To be built in several phases on a 300-hectare area, the park development will provide over 30 million square feet of built area, including research and development facilities - such as labs, clean rooms and incubators – as well as office space and residential facilities. The first phase of DuBiotech will be ready by early 2006. 
The park will provide the same benefits enjoyed by companies in the Dubai Technology and Media Free Zone. In addition to the tax exemption, it provides for full foreign ownership, full repatriation of capital and profits, no currency restrictions, support services, simplified incorporation and a fast-track visa service. 
To encourage new ventures, DuBiotech will provide funding and financial assistance to research initiatives, incubators and joint projects. An investment committee will be set up to make funding decisions after conducting due diligence on business plans. 
Launching the park, Crown Prince Sheikh Mohammed Bin Rashid Al Maktoum, said: “Dubai Biotechnology Initiative follows in the steps of Dubai Internet City, e-Government and Dubai Media City. Like them, it will spread the modern technology culture – which put the UAE on the map as a role model for the region and the world and made it a pioneer in the field of Information and Communication Technology.” 


French Court recognises trust concept

A French Court has, for the first time, recognised a trust and sought to analyse the rights of the beneficiaries under the trust deed. 
In Mrs Eveline Poillot v The Director of Fiscal Services of Hauts de Siene Nord, at Nanterre High Court on 4 May 2004, the French tax authorities sought to impose wealth tax on Mrs Poillot, a French resident, on the basis that she was the owner of assets in US trusts from which she received income.  Mrs Poillot had declared and paid tax on the income she received. 
The Court noted that trusts originated in Anglo-Saxon law and that there were many variations. It found that, as a general rule, a trust concerned the legal relationships created by a person where, through a deed inter vivos or as a result of death, the assets are placed under the control of a trustee in the interests of a beneficiary or for a specific purpose. The rights of the beneficiaries can be varied according to the deed establishing the trust.
In this case, the Court held that the tax authorities had failed to prove that Mrs Poillot, as a beneficiary, had actual rights over property in the trust fund such that might render her liable to wealth tax. It found instead that, in the deeds setting up the trusts, Mrs Poillot was denied any right or financial claim whatsoever to the trust or over the assets which were the subject of the trust.  Even the payment of income was left in the discretion of the trustee.
As a consequence, the tax authorities failed to establish that Mrs Poillot was the owner of or had any actual right whatsoever in relation to the capital of these trusts, and had no justification for subjecting Mrs Poillot to the payment of wealth tax as a result of being a beneficiary.


New Maltese law on trusts enacted

The Trusts & Trustees Act (No. XIII of 2004), to amend the Trusts Act (Cap.331), was passed by the Maltese Parliament on 23 November 2004. Under the new Act, Maltese residents and companies will for the first time be permitted to use local trusts.
The new legislation eliminates the nominee company regime, and furthers Malta's international obligations in respect of non-discrimination, transparency and prevention of money laundering. As such, it continues the process started in 1994 whereby the offshore regime is dismantled and Malta re-directed to the development of an onshore financial centre.
The Act integrates trusts law into the Maltese civil law system and establishes a tax regime for trusts. It also introduces modern regulation for trustee and other fiduciary activities, and introduces a clear demarcation line between trusts used in commercial transactions, where contract principles are given greater strength, and private fiduciary relationships where equitable rules are dominant.
This development is designed to make Malta more attractive as a centre for the administration of international trusts.


EU forces end to Gibraltar “exempt” regime

The UK government has formally notified the European Commission that the Gibraltar exempt company regime will be phased out by 2010. The announcement, on 18 February, followed the threat of legal action by the Commission.
The regime was one of 66 measures identified across all Member States and their dependent and associated territories as constituting harmful tax competition in 1999 under the EU Code of Conduct for business taxation. The criteria included: an effective level of taxation that is significantly lower than the general level of taxation in the country concerned; tax benefits reserved for non-residents; and tax incentives for activities which are isolated from the domestic economy and therefore have no impact on the national tax base.
Prohibited from trade within Gibraltar, "exempt” companies, were subject instead to a fixed annual tax of between £225 and £300, and paid no income tax on profits. The standard rate of tax on profits for companies resident in Gibraltar is 35%.
The new agreement provides that the total number of exempt companies will not exceed 8,464 and existing exempt companies will continue to benefit from their tax-exempt status until 31 December 2010 unless they change ownership or activity. Companies changing ownership or activity before 30 June 2006 will continue to benefit from tax-exempt status until 31 December 2007. It they change after that date they will lose their tax-exempt status.
New exempt companies can also be formed up to 30 June 2006, but limited such that the number in 2005 does not exceed 60% of the number of exempt companies leaving the register over the same period. And, from January to June 2006, does not exceed either 50% of the number leaving or the number of exempt companies admitted in 2005. New exempt companies will only benefit from their tax-exempt status until 31 December 2007.
Chief Minister Peter Caruana described the deal as a "reasonably good arrangement, which avoids the worst consequences for Gibraltar”. It delivers "absolute legal certainty" to exempt companies, he said, and enables the finance centre to continue operating, pending the European Court of Justice ruling on regional selectivity. The ECJ is expected to issue that ruling before the exempt companies' 2010 deadline and, by then, alternative arrangements will be in place. 
The European Commission has also sent a reasoned opinion – the second stage in infringement proceedings – to request information on the measures that it has taken to implement Council Directive 2003/49/EC in Gibraltar.
The Directive aims to remove obstacles for companies engaged in cross-border business in the EU by prohibiting the application of tax on interest and royalty payments in the member state in which these payments arise, where the payments are made by a company to an associated company in another member state.
The Directive should have been implemented in all EU countries by 1 January 2004. The UK has notified the implementing measures that it has adopted in the UK, but it has not done so in respect of Gibraltar. If the British government fails to notify the requested measure within two months of receiving the reasoned opinion, the Commission may refer the matter to the European Court of Justice.


Accountants held liable in negligence for tax advice 

The UK High Court found a firm of accountants to be negligent in its advice to a taxpayer and held it liable to him for the tax he could have saved. In Slattery v Moore Stephens, Mr Slattery was a foreign domiciled individual, resident but nor ordinarily resident in the UK. He sought the assistance of accountants Moore Stephens in the preparation of his UK tax returns and alleged that he sought advice on his tax status.
Moore Stephens prepared his tax returns on a basis that assumed that Slattery had been paid in Jersey, when in fact he had been paid in London. Had Slattery been paid in Jersey, he would have been able to avoid UK tax on his earnings derived from work overseas. On the basis of the incorrect tax returns, successful claims to tax refunds were made for two tax years to which Slattery was not, in fact, entitled, and which he was required to repay.
Slattery claimed that he should have advised by Moore Stephens to arrange to be paid in Jersey, in which event he would have been entitled to the tax returns claimed and to an additional refund in an earlier year.
The UK High Court found that the defendant firm was negligent, and its negligence had caused the claimant's losses, together with the interest paid to the Inland Revenue on repayment of the refunds. 


BVI reforms IBC legislation

The new BVI Business Company Act was brought into force on 1 January. Replacing the International Business Companies (IBC) Act 1984, the foundation of the BVI’s offshore financial centre, the new vehicle is designed to comply with the EU Code of Conduct on Business Taxation.
From 1 January 2007, all companies will be governed by the new Act and “ring fencing” will be eliminated because all companies, non-resident and resident, will be subject to a zero tax regime. It is accompanied by the introduction of a new payroll tax to compensate for the loss of the 20% tax on local companies.
The BVI has also taken the opportunity to modernise and upgrade the existing “IBC” legislation, which provided for just one type of company, a company limited by shares. The new Act will permit a company to be incorporated as a company limited by guarantee, as a hybrid company (limited by guarantee and shares) or as an unlimited company, with or without share capital.
The provisions in the Insurance Act for segregated portfolio companies (SPCs), often known as protected cell companies, have been updated and inserted into the new BVI Business Company Act. Only insurance companies and mutual funds will be permitted to incorporate or register as SPCs initially. The new Act also provides for an entirely new type of company, the "restricted purposes company" (RPC), which is designed for use as a special purposes vehicle, especially within structured finance transactions and joint venture operations.
The BVI has provided a two-year transition period to allow existing (pre-2005) companies to come into compliance. During 2005, new incorporations will be possible under all three Acts – the Companies Act, the International Business Companies Act and the new BVI Business Companies Act. Next year new incorporations will only be possible under the BVI Business Companies Act. Existing companies will be permitted to continue to operate under the IBC and Companies Acts for one final year, during which they must prepare to re-register under the BVI Business Companies Act. By 2007, all companies registered in the BVI must be operating under the BVI Business Companies Act.


Malta signs new tax treaty with India

The Maltese and Indian governments signed a new income tax treaty in New Delhi on 9 March. The treaty will replace the existing 1994 agreement. Bilateral trade between the two countries has been steadily increasing over the past few years, and Indian Commerce & Industry Minister Kamal Nath said that, with Malta having recently joined the EU, it made a useful interlocutor for India's trade policy negotiations with EU.


UK publishes draft TIEAs with Crown Dependencies

The UK Inland Revenue published, on 23 February, a draft of the Tax Information Exchange Agreement (TIEA) under which Jersey, Guernsey and the Isle of Man will be required to withhold tax on interest income paid to UK residents in keeping with the EU savings tax Directive. 
This is to fulfil the condition in the Directive by which its application is contingent on application, from the same date of same measures by certain territories, and equivalent measures by certain third countries. 
The TIEAs provide for a reciprocal arrangement between the UK and the Crown Dependencies allowing information to be exchanged by each party on savings income in the form of interest payments made cross-border to individuals resident in the other Contracting Party.
But for a transitional period, the Crown Dependencies will levy a retention tax corresponding to transitional withholding tax that will be levied by three EU Member States – Austria, Belgium and Luxembourg – under the Directive, unless the owner of the income opts for exchange of information. 
The TIEA not only prescribes the information covered and the mutual obligations of the competent authorities, but also the mechanisms to be followed by the agents who make interest payments for collecting the relevant information.


Madeira granted tax autonomy by Portugal

Madeira's tax administration became separate and autonomous from Portugal's national tax administration as from 23 January. Decree Law No. 18/2005 of January 18 assigned to the regional government of Madeira all of the local functions and facilities of the national tax administration, including those of tax inspection, enforcement, and collection. 
Although an integral part of the Republic of Portugal, Madeira enjoys substantial political and administrative autonomy under a quasi-constitution known as the Political & Administrative Statute of the Autonomous Region of Madeira. Under the new statute Madeira now has full power to create its own taxes and to modify national taxes for local purposes. It is also entitled to the revenue from all taxes, including national taxes that are generated or collected within its territory. 

