Indian ruling that tax treaties override domestic tax laws

A recent ruling by the Authority for Advance Rulings (AAR) on the application of the India-United Arab Emirates tax treaty has held that merely because there is no tax incidence in the other country, it does not imply that such income can be taxed in India. Tax treaties override domestic tax laws. 
In this case, a UAE resident partnership, Emirates Fertilizer Trading, wished to dispose of 4m shares in Indo-Gulf Corporation valued at around Rs 40m. It submitted that as per the Indo-UAE tax treaty, there would be no liability to pay tax in India on capital gains arising on sale of shares in an Indian company.
The Indian tax department argued that the UAE firm was not subject to tax in the UAE. If it were not subject to any tax in India either, it would therefore lead to a situation of double non-taxation. It contended that the UAE firm should be subject to tax in India on the capital gains earned by it on sale of its investments in an Indian company.
But the AAR disagreed, finding that under article 13(3), of the treaty capital gains realised by a UAE resident were taxable only in the UAE and not in India. Based on the provisions of the Income-Tax (I-T) Act, the AAR held, "The tax treaty has an overriding effect over the provisions of the I-T Act. Thus, the capital gains arising to the UAE resident on sale of shares of an Indian company cannot be taxed in India."
The advance ruling in the case of M/s. Emirates Fertilizer Trading Co. WLL, U.A.E. was dated 27 October 2004. Rulings given by the AAR are binding only upon the concerned applicant and the tax authorities, in relation to the questions raised in the application, but they tend to have a persuasive effect on other similar cases.

China joins FATF as an observer

The People’s Republic of China attended a meeting of the Financial Action Task Force (FATF) in Paris in February as an observer. The Chinese authorities are now working with the FATF to achieve full membership.
The FATF’s invitation followed China’s commitment to implement the FATF’s 40 + 9 Recommendations against money laundering and terrorism financing, to undergo a mutual evaluation and to play an active role, both regionally and worldwide. China will be eligible for FATF membership upon completion of a successful mutual evaluation of its anti-money laundering and counter-terrorist financing system.
Meanwhile the Cook Islands, Indonesia and the Philippines have been removed from the FATF’s list of Non-Cooperative Countries & Territories (NCCTs) after recent examinations confirmed that they are effectively implementing anti-money laundering measures to remedy previously-identified deficiencies.
The current NCCT list comprises Myanmar, Nauru, and Nigeria and the FATF calls on financial institutions to scrutinise transactions with persons, businesses, or banks in listed countries with inadequate anti-money laundering infrastructures.
The FATF has also welcomed two new FATF-style regional bodies into the global network that combats money laundering – the Eurasian Group (EAG), founded in Moscow in October 2004, and the Middle East & North Africa FATF (MENAFATF), founded in Bahrain last November.


Mauritius signs treaties with Seychelles and Barbados

Mauritius and Seychelles signed a tax treaty on 11 March, the first income tax treaty concluded between the two countries. Mauritius also signed a tax treaty with Barbados in St Kitts on 28 September last year. Tax treaties signed with Lesotho, Rwanda, and Uganda have all entered into force. Mauritius has now signed tax treaties with over 30 countries worldwide and has become the primary channel for foreign direct investment in several countries, most notably India, although last year the Indonesian government revoked its treaty, citing "tax treaty abuses".


Andorra joins OECD Global Forum

The Principality of Andorra has accepted the OECD’s invitation to participate in the Global Forum on Taxation reviewing issues of transparency and effective exchange of information.
The Global Forum brings together representatives of more than 60 OECD and non-OECD governments to work toward establishing a global level playing field in terms of transparency and exchange of information in tax matters. Its next meeting is expected to take place in November 2005 in Australia.
Bill McCloskey, Chair of the OECD’s Committee on Fiscal Affairs and Co-Chair of the Global Forum, said: “We see this as a positive step towards better cooperation and look forward to Andorra’s participation in the process.”


Hong Kong Court refuses to revoke trusts
  
A settlor’s claim that he had the right to revoke two trusts he had set up for three of his children was dismissed by the High Court in Hong Kong in a judgment handed down on 4 March.
Eric Hotung set up a trust for three of his five sons and a separate one for his three daughters in 1979. Last year he revoked the trusts after his children brought lawsuits against the trustees. He sought clarification from the Court of First Instance that he had the right to do so, arguing that he had instructed the trustees orally that the trusts were to carry conditions of secrecy and revocable rights – despite the absence of such clauses in the trust deeds.
Dismissing the application, Mr Justice Tang said there was no suggestion of revocable rights in another trust that Hotung had set up for four of his children, and there was no evidence to show that any blank instruments of transfer had been issued at the time the trusts were set up.


US and New Zealand clarify treatment of fiscally transparent entities

The US and New Zealand entered, on 10 February, a mutual agreement to clarify the entitlement of members of certain fiscally transparent entities to benefits under the 1982 tax treaty.
Under this agreement, if a US resident is a partner or member of a US entity that is treated for US Federal tax purposes as a partnership or is disregarded as an entity separate from its owner (eg. a limited partnership or a Limited Liability Company, including one owned by a single member), the US resident would be afforded the benefits of the treaty on the income that the resident derives from New Zealand through the entity, even if New Zealand does not treat the entity as fiscally transparent under its domestic law. Such benefits extend only to the US resident’s share of the income received by the fiscally transparent entity.

Cyprus signs money-laundering MOU with US
  
The Cyprus Unit for Combating Money Laundering (MOKAS) signed a Memorandum of Understanding with the US Treasury Financial Crimes Enforcement Network (FinCEN) – the body charged with tackling money-laundering and terrorist financing. 
MOKAS said the Memorandum was signed in the framework of international cooperation on issues concerning money laundering and combating financing of terrorism, to finalize the already existing close cooperation between the two units

UK to renegotiate tax treaty with China

The UK Inland Revenue announced, on 1 April 2005, that negotiations would shortly get underway for a new tax treaty with the People's Republic of China. The new treaty will replace the existing agreement, which was signed in 1984.

Belgian tax amnesty yields €496m

Finance Minister Didier Reynders announced, on 17 February, that Belgium's tax amnesty scheme, designed to encourage the repatriation of funds back to the country, had yielded around €496 million in additional tax revenue. He had anticipated bringing in €850 million in additional revenue when the scheme was first introduced in January 2004.
Under the “amnesty”, fines of between 6% and 9% were levied against the total value of the monies repatriated. It is estimated that Belgians hold about €160 billion in banks abroad. About €5.7 billion of that amount had been redirected back into the Belgian economy, Reynders said.
 
Gibraltar gains EU passporting for insurance mediation

Gibraltar has facilitated the passporting of insurance and reinsurance mediation services throughout the EEA under the Financial Services (Insurance Mediation) (Amendment) Ordinance 2004, which came into effect on15 January.
The Ordinance, passed on 22 December 2004, transposed EU Directive 2002/92/EC on insurance mediation into Gibraltar law to provide for the regulation of insurance and reinsurance mediation, including such activities as preparing, issuing and administering contracts of insurance or reinsurance.
This is the fourth passporting badge awarded to Gibraltar, following insurance in 1997, banking in 1999, and investment services in 2003. 
An independent review into Gibraltar's Financial Services Commission (FSC) found it had "achieved a good standard of financial services regulation in Gibraltar", and that it had "a clear commitment to meeting international standards".
Published by the UK Foreign & Commonwealth Office on 20 January, the review was originally requested by the FSC to examine its supervisory activities in areas covered by EU Directives, notably in banking, insurance and investment services.
The review, led by former Director General of the Jersey Financial Services Commission, Richard Pratt, concluded that the FSC had worked hard to ensure that supervision in Gibraltar "complies with EU obligations and, where these apply, establishes and implements standards that match those required by legislation and practice in the UK".
The last such review was completed in April 1997. A supplementary review of the banking sector was undertaken in May 1998.

South Africa introduces withholding tax on immovable property sales by non-residents

Purchasers of immovable property in South Africa from a non-resident will be required to withhold tax on the purchase price and pay them over to the South African Revenue Service (SARS), under a new section 35A introduced into the Income Tax Act 58 of 1962.
Generally, a non-resident is taxed under the ITA's source principle on gains made when selling immovable property situated in South Africa, either for income tax or capital gains tax. But, according to the explanatory memorandum, the current system of source taxation used for non-residents lacks proper administrative enforcement.
Under the new section, the purchaser is required to withhold 5% of the purchase price if the non-resident seller is a natural person, 7.5% if it is a company, or 10% if it is a trust. If the purchaser knows, or should reasonably have known, that the seller is a non-resident, and fails to withhold the tax, then the purchaser will be personally liable for the amount of tax that should have been withheld.
The withholding tax will not apply if the purchase price does not exceed ZAR 2 million. Once the parties have entered into the disposal agreement, the applicable amount is to be withheld from the first payment by the purchaser after the deposit. Provision has been made for the seller to apply to SARS for a directive that no amount be paid or a reduced amount be withheld.



