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Introduction
Recent changes to the Australia’s capital gains tax regime have made Australia a more attractive jurisdiction in which to invest for many non resident investors.
The purpose of this article is to outline the capital gains tax (CGT) and foreign resident measures contained in Australia’s tax law to provide an overview of the new rules.
Further to this, investors transferring land or interests in ‘land rich’ entities should consider domestic stamp duty implications.
The intention of the new rules are as follows:-
	To increase Australia’s status as an attractive place for business and investment;

To encourage foreign residents to use Australia as a regional base of operation;
To align Australia’s domestic tax law with its current tax treaty practice;
To improve the interaction between the existing CGT regime and tax treaties
To address the outcomes of the decision in FC of T v Lamesa Holdings BV 97 ATC 4752. Lamesa dealt with the transfer of foreign membership interests It may be recall that the Full Federal Court held that a tracing through foreign entities could not apply for the purposes of Article 7 (business profit Article) and Article 13 (alienation of property Article) in the Netherlands/Australia treaty.
	. 
The Old Rules
Previously, Australian CGT applied to non-residents on the disposal of assets that were listed as having the "necessary connection with Australia" . 
These included:
• 	land, buildings, shares giving company title occupancy and various interests in connection with land situated in Australia;
• 	any asset which has been used by the taxpayer in carrying on business through a permanent establishment in Australia;
• 	shares in an Australian private company;
• 	an interest in an Australian resident trust; 
• 	shares in an Australian resident public company (or units in a resident unit trust)  where the individual and/or the individual's associates have been beneficial owners of at least 10% of the issued share capital of the company (or of the issued units in the unit trust); and
• 	options or rights to acquire any of the assets mentioned above.
Furthermore CGT also applied to capture interests in a resident trust (varying from discretionary trusts to fixed or unit trusts) purely on the basis of the residence of the trust. 
That is, any disposal of interests in or distributions of capital gains from a resident trust to a non resident would be subject to Australian CGT where either the trustee of the trust is a resident of Australia or where the central management and control of the trust is in Australia at any time of the year . 
This was regardless of whether the underlying assets of the trust estate had the necessary connection with Australia. 
Interestingly, Australian CGT could be avoided by a non resident who wanted to invest in assets which had the necessary connection with Australia, by indirectly owning such assets through an interposed entity which was a non-resident for tax purposes.
Interest in Fixed Trusts
The former CGT rules made it unattractive to hold of assets in an Australian resident trust as compared to holding assets (especially, Australian managed funds) directly. 
The previous CGT rules taxed the gain arising from the disposal of interests in resident trusts and resident unit trusts (where more than 10% of units were held by an individual) even where the assets of the trust did not have the necessary connection with Australia.
This issue was partially alleviated by former law which operated to disregard a capital gain or loss arising from the above situation where the following conditions were met:
• 	the individual was a non resident at the time of the CGT event
• 	the interest in the fixed trust had the necessary connection with Australia, and
• 	90% or more (by market value) of the assets of the trust did not have the necessary connection with Australia at the time the CGT event happened to the taxpayer's interest in the trust 
The effect of this provision was to shift the focus onto whether the underlying assets of a fixed trust had the necessary connection with Australia before subjecting a non resident to Australian CGT.
Consequently, this afforded the same tax treatment for direct and indirect ownership of CGT assets which did not have the necessary connection with Australia.
However, a capital gain or loss for a non portfolio interest in an Australian property trust did not usually qualify for an exemption as property trusts typically hold Australian real property which naturally, had the necessary connection with Australia.
Deemed Disposal Rules
Upon ceasing to be an Australian resident, CGT would be triggered in relation to CGT assets which did not have the necessary connection with Australia. 
That is the previous law provided that a capital gain or loss would arise since an individual was deemed to have disposed of such assets for market value on the date of their departure from Australia.
An individual could make a choice to elect out of these rules, and defer the capital gain or loss they would otherwise have made until actual disposal of such assets (even if the individual was a non resident at the time). 
This is because, the effect of this choice was to deem such assets as having the necessary connection with Australia until the earlier of a CGT event happening in relation to the asset (such as disposal) or the individual again becoming an Australian resident.
Where a choice was made to disregard the application of the deemed disposal rules in relation to an interest in a fixed trust, the interest would be subject to CGT upon actual disposal. 
However, this subsequent capital gain or loss could be disregarded if, at the time of disposal, at least 90% of the assets of the fixed trust did not have the necessary connection with Australia.
The New Rules
The new CGT rules provide that a non resident can disregard a capital gain or loss from a CGT event where the CGT event happens in relation to a CGT asset that is not Taxable Australian Property (TAP).
What is Taxable Australian Property?
TAP assets are defined as:
1. 	taxable Australian real property
2. 	indirect Australian real property interests
3. 	CGT assets that have been used in carrying on a business through a permanent establishment in Australia
4. 	an option or right to acquire a CGT asset covered by 1, 2 or 3, and
5. 	CGT assets that an individual chooses to continue to be subject to CGT after ceasing to be a resident (effectively, electing out of the deemed disposal rules)
An notable change arising from the transition from assets with the necessary connection with Australia to TAP is that simply holding shares in Australian private companies or non-portfolio interests in Australian public companies and resident unit trusts will not subject a non resident to Australian CGT. 
Rather, the focus is on whether the underlying assets of these interposed entities hold more than 50% of its assets in Australian real property so a sufficient nexus is established between a non resident's membership interest in an interposed entity and TAP.
In relation to non residents who are individuals, items 1, 2 and 5 of the TAP definition are most relevant and will be discussed in more detail.
Taxable Australian Real Property
The new rules define Taxable Australian Real Property (TARP) as direct holdings of real property situated in Australia and mining, quarrying or prospecting rights where the minerals, petroleum or quarry materials are situated in Australia.
Indirect Australian Real Property
This is a tax integrity provision designed to ensure that the disposal of an interest in TARP is subject to Australian CGT regardless of whether it is held directly or indirectly. 
The new rules broaden the CGT net to catch any indirect interest that a non-resident has in Australian real property-- even very indirect interests. Indeed, the rules enable the ATO to trace through all interposed entities to identify the interest -- regardless of whether the entities are Australian resident entities.
However, there is some relief for passive investors as interests of less than 10% are ignored. 
For example, if a non-resident disposes of an interest in a land-holding entity (whether Australian or foreign), then CGT is payable if:
	the entity directly or indirectly holds Australian real property; 

the real property accounts for 50% or more of the entity's total assets (principal asset test); and 
the non-resident holds at least a 10% interest in the entity (non portfolio test). 
It ensures that non residents should not be able to interpose entities (whether resident in Australia or elsewhere) between themselves and TARP in order to avoid the CGT provisions. 
However, this means that interests in interposed non resident entities have been brought within the Australian CGT net for the first time.
This "indirect test" is consistent with the policy underlying many of Australia's existing DTA's and in broad terms, the interest is defined as follows:
• a membership interest (such as shares or interests in a partnership or trust)
• held in an interposed entity (a company, partnership or trust), and
• where the interest in the interposed entity passes both the non-portfolio interest test and the principal asset test (refer below).
The non-portfolio interest test will be satisfied at a time where the sum of the direct participation interests held by an entity (for our purposes, the non resident) and its associates in another entity (the interposed entity) is 10% or more.
The principal asset test will be satisfied if the sum of the market values of the interposed entity's assets that are TARP exceeds the sum of the market values of its assets that are not TARP. 
The new rules shift the emphasis towards the underlying assets of the interposed entity, and ensures that a sufficient connection be established between the membership interest and TARP before a non resident is subjected to Australian CGT.
Deemed Disposal Rules
This is the only type of TAP asset that is not connected to Australian real property or the business assets of permanent establishments, as it captures those assets which are taken to be TAP by virtue of an individual electing out of the deemed disposal rules (and where the date of departure occurs from 12 December 2006).
The deemed disposal rules have been amended to expand the types of assets which are subject to this rule, including CGT assets that:
• 	are not TAP (essentially replacing "assets without the necessary connection with Australia), and
• 	are TAP by reason of the fact that it is an indirect Australian real property interest
The implications of this are, that upon an individual departing Australia, any interest in an interposed entity will be caught within the definition of a TAP asset where the individual chooses not to deem dispose. 
An interest in an interposed entity will not be TAP (falling into the first category of assets subject to the deemed disposal rule) if it fails the non-portfolio interest test, or if it satisfies the non-portfolio test but fails the principal asset test. 
An interest in an interposed entity will be an indirect Australian real property interest (falling into the second category of assets subject to the deemed disposal rule) if it satisfies both the non-portfolio and principal asset tests.
The policy behind subjecting TAP assets which are indirect Australian real property interests is that a former resident could avoid any Australian tax liability on a gain accrued up until the time of the residency change if the indirect real property interest was subsequently disposed of when it became non taxable Australian property.
Individuals who have departed Australia prior to 12 December 2006 and have made a choice to elect out of the deemed disposal rules, should be aware of some transitional provisions in relation to this choice. 
Such individuals do not fortuitously escape Australian CGT simply because the assets that were taken to have the necessary connection with Australia now do not satisfy the definition of TAP under s855-15. 
The transitional provisions provide that such assets are also taken to be TAP for the purposes of the new CGT rules, such that any gains that have accrued whilst the individual was a resident of Australia cannot be avoided simply by acquiring non resident status.
An individual who has left Australia between 1 July 2006 and 11 December 2006 will only be making a choice to elect out of the deemed disposal rules in their 2007 Australian tax return. 
The effect of this election will deem assets subject to this choice as being Taxable Australian Property (reflecting the law at the time the choice is made, as opposed to the actual date of departure).
Double Tax Agreements
When considering the tax implications for the non resident, relevant double tax DTA’s need to be to be taken into account. 
While Australia has many DTA’s only two contain Alienation of Property Articles concerning the allocation of CGT taxing rights where a choice has been made by a taxpayer to disregard a CGT event on becoming a non-resident of Australia. 
The two DTA’s are the UK and USA DTA’s. It is however noted that France-Australia DTA signed on 21 June 2006 (not yet entered into force) also contains a CGT article. 


Practical implications
Plan a non-resident's structure
If a non-resident wishes to acquire assets other than real property in Australia, then it is preferable to do that through a structure that allows assets to be held directly by the non-resident (rather than through an Australian entity). 
For example, a resident who incorporates a company to acquire assets other than real property and sells the shares at a profit is required to pay CGT on the sale. 
However, a non-resident disposing of the same assets owned directly will not pay CGT.
Utilizing an offshore trust to acquire assets also is effective as the trustee of the trust is a non resident.
Reorganise an existing non-resident's structure
A non-resident already operating in Australia should consider re-organising his or her existing structure to take advantage of the new provisions. 
In this regard, various CGT rollovers or the consolidation regime may be available.
Summary
The Government's attempt to tax entities holding indirect interests in Australian real property makes the ownership of these assets less attractive for non-residents. 
However, the wide-reaching effect of the new rules may be difficult to implement. 
That is although the regulators may be able to enforce the indirect ownership rules when dealing with Australian land-holding entities, it will be harder for them to enforce such rules if a non-resident sells shares in a non-Australian entity that holds (either directly or indirectly) Australian land. 

