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The Dutch tax treaty developments are the following. At present the Netherlands is conducting negotiations in order to enter into agreements to avoid double taxation and/or to amend such agreements with Algeria, Australia, Azerbaijan, Brazil, Canada, China, Costa Rica, Cuba, Cyprus, France, Ghana, Germany, Hong Kong, Indonesia, Iran, Isle of Man, Japan, Kenya, Kyrgyzstan, Libya, Malaysia, Mexico, Peru, Saudi Arabia, South Korea, Switzerland, Turkey, Turkmenistan, the United Arab Emirates and the United Kingdom. Furthermore, the Netherlands is conducting negotiations in order to enter into an exchange of information agreement for tax matters with Bermuda, Guernsey and the Cayman Islands.
On 20 June 2007 The Netherlands and Jersey affirmed their wish to deepen economic and trade ties when the Dutch Under-Minister of Finance and the Chief Minister of Jersey signed two agreements and a Memorandum of Understanding in The Hague, the Netherlands. The information exchange agreement between the Netherlands and Jersey is based on the OECD’s Model Agreement on the Exchange of Information on Tax Matters. Further to their agreement, the Netherlands and Jersey will exchange bank and other information on request relating to both criminal and civil tax matters. For criminal tax matters information exchange can apply whether the investigation relates to conduct before or after the coming into force of the agreement. For civil tax matters such exchange can apply only in respect of taxable periods beginning on or after the date of entry of the agreement. As well as the information exchange agreement, the Netherlands and Jersey signed an agreement on access to mutual agreement procedures relating to transfer pricing and the application of the Dutch participation exemption. The latter securing the application of the Dutch participation exemption in accordance with the rules as set out in the Dutch corporate income tax law. Subject to certain conditions, the Netherlands participation exemption exempts enterprises from tax on income received from participations of 5% or more. Finally, the Netherlands and Jersey agreed to continue negotiations on further measures needed to alleviate undesired tax barriers and other obstacles of a discriminatory nature that may be included in the domestic tax legislation of the parties with the intention in due course to integrate partial results achieved into a double taxation agreement.
The Netherlands and Canada have agreed to conclude a Convention on mutual administrative assistance for the proper application of customs law and the prevention, investigation and combating of customs offences on 14 August 2007. This convention is now pending for approval procedures in both countries before it will enter into force.
The Netherlands and The United Arab Emirates have signed a Double Taxation Agreement in Abu Dhabi on 8 May 2007. This tax treaty is now pending for approval procedures in both countries before it will enter into force.
The Netherlands and South Africa have signed a new Double Taxation Agreement on 10 October 2005 in Johannesburg. On 22 October 2006 the Dutch Government has approved this tax treaty. As the South African Government has not yet approved the tax treaty the tax treaty could not enter into force as per 1 January 2007. It is not clear when it will enter into force. This new tax treaty is suppose to replace the tax treaty from 1971. A major change in the new tax treaty will be the introduction of a dividend withholding tax exemption for corporate shareholdings of 10% or more. Under the current 1971 tax treaty, a maximum of 5% dividend withholding tax rate applies for shareholdings of 25% or more. For other dividends, the current maximum 15% dividend withholding tax rate will continue to apply. Both interest payments and royalties will be exempt from withholding taxes under the new tax treaty. Interest is currently subject to a 10% maximum, whereas royalties are already exempt under the current treaty. As a result of taking account of the South African ‘secondary tax on companies’, it is expressly permitted to apply a higher tax rate to South African permanent establishments than to South African companies. It does not appear to be the intention that the new tax treaty will limit the application of the aforesaid ‘secondary tax on companies’, which applies to profit distributions by South African companies. Furthermore, the new tax treaty will include changes with respect to pensions, annuities and social security payments, which may be taxed in both countries under certain circumstances.
The Netherlands and Barbados have concluded a Double Taxation Agreement, which will enter into force as per 1 January 2008. With respect to withholding taxes, dividends paid to majority corporate shareholders (at least 10% of the shares) are exempt from dividend withholding tax, while interest payments and royalties are subject to a maximum of 5% withholding tax.
The Netherlands and Bahrain have signed on 5 February 2007 an agreement regarding reciprocal exemption with respect to taxes on income and profits derived from international air transport. In November 2000 the Netherlands and Bahrain already discussed the content of the agreement in Bahrain, however it took more than six years before it was eventually signed. The agreement is now pending for approval procedures in both countries before it will enter into force.
On 8 June 2007 before the Dutch Supreme Court Advocate General Wattel issued his opinion in a tax sparing credit case. According to Advocate General Wattel a tax sparing credit should not be granted to a Dutch company based on the most-favoured-nation principle. In this case a Spanish holding company was the 100% shareholder of a Dutch company. The Spanish holding company paid a large amount of interest to the Dutch company. The interest payments received by the Dutch company were fully taxable with Dutch corporate income tax. The Dutch company applied for a so-called tax sparing credit on the interest payments received, meaning that the Dutch company would be allowed to use a credit for underlying tax on the Spanish interest payments. This request from the Dutch company was based on the free movement of capital (article 56 EC), the tax treaty between the Netherlands and Brazil and the most-favoured-nation principle. If the Netherlands grants a tax sparing credit on interest paid from Brazil to a Dutch company, the Netherlands should also grant such a tax sparing credit on interest paid from Spain to a Dutch company. Advocate General Wattel however concluded that based on previous case law of the ECJ (the D case) there is no obligation of most-favoured-nation treatment based on EC law.  According to Advocate General Wattel a bilateral tax  treaty cannot be extended to a party that is not a part to the tax treaty. A tax sparing credit is a part of the entire tax treaty and is in the view of the Advocate General Wattel not a unilateral benefit granted by the Netherlands. Consequently the Dutch company is not allowed to apply the tax sparing credit on the interest payments it received from its Spanish shareholder.
On 7 June 2007 Advocate General Mengozzi delivered his opinion in the Dutch Amurta case. This case is about the compatibility of the Dutch dividend withholding tax on outbound dividend with the free movement of capital (article 56 EC). According to the Advocate General Mengozzi the Dutch rule violates the free movement of capital provided by the EC Treaty as it treats non-resident shareholders less favourably than comparable resident shareholders. Dividends paid by a Dutch company to its EU shareholder that holds less than 25% of the shares is subject to Dutch dividend withholding tax whereas dividends paid by a Dutch company to its Dutch shareholder that holds at least 5% of the shares are exempt from Dutch dividend withholding tax. According to the Advocate General Mengozzi this restriction cannot be justified, unless the restrictive effects of the Dutch withholding taxation is completely neutralised under the relevant tax treaty in the shareholder’s resident state. Advocate General Mengozzi indicates that a possible relief based on national tax law should not be taken into account in this respect. The case concerns a Portuguese company which holds 14% of the shares in a Dutch company. The Dutch company has paid a dividend to its Portuguese shareholder. This dividend payment was subject to Dutch dividend withholding tax as the EU Parent/Subsidiary Directive was not applicable. The Portuguese shareholder did not hold at least 25% of the shares in the Dutch company. Accordingly the Dutch company appealed to the Court of Appeal of Amsterdam arguing that the payment of dividend withholding tax formed a discriminatory restriction on the free movement of capital. Dividends paid to a Dutch shareholder that qualifies for the Dutch participation exemption or either to companies that carry on business in the Netherlands through a permanent establishment are exempt from both Dutch dividend tax and corporate income tax. According to Advocate General the Dutch levy of withholding tax on dividends constitutes a restriction on the free movement of capital as it treats non-resident shareholders less favourable than comparable resident shareholders. Accordingly Advocate General Mengozzi concludes that the exemption from dividend withholding tax provided by the Dutch tax law that applies only to dividends paid to Dutch companies or companies that carry on a business in the Netherlands through a permanent establishment, is not compatible with article 56 EC. Furthermore, Advocate General Mengozzi concludes that according to Amurta the dividend received from the Dutch company is exempt from corporation tax in Portugal and any withholding tax paid on the dividend in the Netherlands cannot therefore be credited against Portuguese corporation tax. Even if the withholding tax paid in the Netherlands could be credited in full against Portuguese corporation tax, the credit is granted by Portugal unilaterally. On 8 November 2007 the ECJ took a major decision in the Amurta case. The ECJ has ruled that from now on dividends issued by companies to domestic and foreign minority shareholders in the EU must be treated equally. The ruling has far-reaching consequences for the dividend withholding tax in a large number of EU member states as domestic dividends are usually exempt from tax while tax is imposed on cross-border dividends. Earlier this year, the ruling already resulted in a modification to Dutch tax law. As per 1 January 2007, the dividend withholding exemption is applicable to shareholders established in another EU member state provided they meet the 5% share condition (it does not matter anymore in which EU member state the parent company is established) in order to bring Dutch dividend withholding tax further in line with EU law.
On 12 September 2007 the ECJ has ruled in a case about the Dutch Group Financing Activities regime between the Koninklijke Friesland Foods and the Commission. In February 2003 the Commission decided that the Dutch Group Financing Activities regime constituted incompatible state aid. However, to take account of legitimate expectations the Commission allowed companies that already had the required license for the regime, to grandfather the regime until the license expired, or if sooner on 31 December 2010. One of the companies that already had applied for a licence before the Commission started its investigation brought the case before the ECJ. According to the ECJ the latter companies are in a position equal to the already licensed companies. Both companies could expect that the Commission would grant an appropriate period of transition to adapt to the abandonment from the prohibited Dutch Group Financing Activities regime.
On 13 July 2007 Advocate General Wattel delivered his opinion in the case before the Dutch Supreme Court about foreign exchange results and costs related to a UK participation. According to Advocate General Wattel costs related to a UK participation should only be deductible as far as they exceed the foreign exchange result (profit) on a loan used for financing that participation. In this case a Dutch company held 20% of the shares in a UK company. In relation to the financing of the UK participation the Dutch shareholder incurred interest expenses. The Dutch shareholder also made a foreign exchange profit on the same loan for financing the UK participation. As a consequence of the Bosal Holding case interest expenses must be fully deducted from the Dutch profit of the shareholder. Before the Bosal Holding case such a deduction was only possible if the interest expenses were related to a Dutch participation. Although the Dutch tax authority must follow the Bosal Holding decision in this case, the tax authority is of the opinion that the interest expenses must be set off against the foreign currency exchange profit and only the amount of interest expenses in excess of the foreign currency exchange profit is deductible. This opinion taken by the tax authority follows the guidelines issued by the Under-Minister of Finance following the ECJ decision on Bosal Holding. The Dutch High Court disagreed with the position taken by the tax authority and was of the opinion, just like the Dutch shareholder that the interest expenses were fully deductible and the foreign currency exchange result was fully exempt (i.e. fall fully within the scope of the Dutch participation exemption). The Under-Minister of Finance appealed this decision with the Supreme Court, further to which Advocate General Wattel has issued his opinion. According to Advocate General Wattel the position taken by the tax authority is in line with EC law. The foreign situation should be treated equal to the domestic situation. If the Dutch shareholder had a participation in a Dutch company and incurred interest expenses and a foreign currency exchange profit on a loan denominated in a foreign currency, the same rule would apply: the interest expenses would have to be set off against the foreign currency exchange profit and only the amount of interest expenses in excess of the foreign exchange profit would have been deductible from Dutch profit. The fact that the interest expenses can only be deducted as far as they are in excess of a foreign currency exchange profit is a question of national law and does not in the view of the Advocate General Wattel fall within the scope of EC law. 
On 1 June 2007 in a case before the Dutch Supreme Court about additional tax assessments Advocate General Wattel delivered his opinion that preliminary questions should be raised in respect of the 12-year term for imposing additional tax assessments in cross-border situations, whereas in domestic situations a 5-year term applies. In this case a Dutch individual did not declare income he received from a Luxembourg bank account in his personal income tax return. The Dutch tax authority found this and imposed an additional tax assessment by making use of the 12-year term for cross-border situations to impose an additional tax assessment. If the not-declared (Luxembourg) income was Dutch source income only a 5-year period of assessment would have applied. According to Advocate General Wattel the right of free movement of capital (article 56 EC) applies in this case. The Dutch rules restrict this free movement as a taxpayer has more uncertainty in a cross-border situation (positions taken in a tax return can be disputed within a term of 12 years) than in a domestic situation. Advocate General Wattel reviewed the possible justifications for the restriction of the free movement of capital. The restriction might be justified by the effectiveness of fiscal supervision. The next questions would be if the restriction would be in line with the principle of proportionality. As this was not an 'acte clair' or an 'acte éclairé' according to Advocate General Wattel preliminary questions should be raised with the ECJ. In addition to this Advocate General Wattel made two remarks. The first was that he saw a difference between situations where bank secrecy applied and situations where it did not apply. In the case of a bank secrecy the restriction on the free movement of capital might be considered proportional (as the Mutual Assistance Directive does not apply). Secondly, Advocate General Wattel mentioned the period for imposing additional tax assessments in cross-border situations was not only longer it could also effectively result in the possibility for the Dutch tax authority to impose higher amounts of tax payable and penalties as the additional tax assessments can be imposed for more years than under the 5 years period. The case is pending before the Dutch Supreme Court.
On 18 October 2007 the ECJ ruled an important case about the entrepreneurial status for VAT purposes of director-major shareholders. More specific the ECJ decided that a director-major shareholder who performs all his work for his Dutch company in the context of a salaried employment relationship has no entrepreneurial status for VAT purposes. According to the ECJ the remuneration the director-major shareholder receives from its Dutch company is not subject to VAT. In April 2002 the Dutch Supreme Court ruled that a director-major shareholder who holds more than 50% of the shares in a Dutch company must be deemed to have entrepreneurial status for VAT purposes if he receives a fee for the work he performs for this Dutch company. According to the Dutch Supreme Court it is irrelevant whether the work is performed pursuant to an employment agreement concluded with that company. Due to the ECJ decision of 18 October 2007 director-major shareholders will not so easily be deemed to have entrepreneurial status for VAT purposes. The ECJ decision will have significant consequences for the VAT position of director-major shareholders and will affect matters as the right to deduct input VAT, the classification of asset components and the fiscal unity to which the director-major shareholder is part of as well as other issues. It is expected that the Dutch Under-Minister of Finance will respond to the ECJ decision in the near future.
On 18 September 2007 two bills were published as part of the 2008 Tax Package. Most proposals included in the 2008 Tax Package are set to enter into force on 1 January 2008. As the two bills still need approval from the House of Representative and the Senate the proposals may still undergo significant changes. Below, we have stated the most eye-catching issues mentioned in the new law proposal. 
The corporate income tax rates are based on taxable income brackets. Currently profits up to and including €25,000 will be taxed against a 20% corporate income tax rate (first bracket). This bracket will be extended to a profit of €40,000. The second bracket, profits more than €25,000 up to and including €60,000, are currently taxed against a 23.5% corporate income tax rate. This second bracket will be extended to €200,000 and will be taxed against 23%. Profits exceeding €200,000 will be subject to the general corporate income tax rate of 25.5%.
Also in the 2008 Tax Package it is proposed to amend the tax rules regarding the limitation of interest deduction. The current corporate income tax law contains a provision that limits the deduction of interest on inter-group loans if these loans relate to certain transactions. The underlying reason is to prevent the creation of artificial interest deductions in the Netherlands by concluding inter-group loans. Such transactions could be the acquisition of another group company or the acquisition of a company from a third party from outside the group. If the taxpayer proofs that there were sound business reasons for the loan and the transaction or the receipt of the interest is subject to a reasonable tax rate on that income by the lender, the interest on such a loan is still deductible. If, for instance, the recipient of the interest income sets off the interest income against available losses the lender cannot deduct the paid interest. Since 1 January 2007 the law prescribes that if at least 10% is levied on a profit determined in accordance with Dutch standards the levied tax will be qualified as reasonable tax rate. The legislator however is concerned that explicitly mentioning 10% as sufficient reasonable tax rate for the interest income would lead to adverse tax consequences. Accordingly a change of law is proposed. As of 1 January 2008 the relevant provision in the corporate income tax law for situations where the taxpayer creates interest payments that are tax deductible in the Netherlands by means of a construction that is mainly aimed at obtaining tax savings will be made more stringent. If the tax authority can proof that sound business reasons were not the main motivation for entering into the loan agreement or the transaction where the loan is a result of, the interest deduction will not be allowed, even if a reasonable tax rate of 10%or more is levied. This amendment will be applicable as of 1 January 2008 and will result that the tax authorities will be able to subject existing loans to further investigations as of that date. Therefore the deductibility of all interest payments on inter-company loans will need to be reviewed soon. If the taxpayer makes a reasonable case that the loan and the corresponding transaction are mainly based on sounds business reasons the deduction of interest will not be limited.
The possibility for listed companies to repurchase shares free of dividend withholding tax will be expanded. The current law provides under certain conditions for a dividend withholding tax relief for redemption of shares by companies quoted on the stock exchange. When the maximum exempted amount is exceeded, the exemption is entirely denied. It is proposed to relax the conditions for this tax relief as of 1 January 2008 and to extent that when the maximum is exceeded the exemption will only be denied with regard to the excess. Furthermore, it is proposed to double the maximum exempted amount. 
As of 1 January 2008 a levy on packaging will be introduced to stimulate environmentally use. This will be levied with the producer or importer of packaging goods. For every kind of packaging material a separate rate will be introduced. 
As of 1 July 2008 a surtax on airline tickets will be introduced on flights within the EU and for flights to other countries within a distance of 2,500 km of €11.25 per ticket. In all other cases the surtax will be €45 per ticket.
Another proposal will be introduced regarding company cars used for private purposes. Currently if an employee uses the company car provided by the employer for more than 500km private, 22% of the catalogues value of the car is added to the employment income and subject to Dutch wage tax. As of 1 January 2008 this percentages for private use of the company car will be increased to 25%. For environmentally clean and efficient cars (cars with a low level of CO2 emission) however this percentages will be reduced to 14%.
Owners of homes with an officially determined faire market value (in Dutch: ‘WOZ waarde’) of €1 million or more will have to include a higher amount of deemed taxable income of their personal house as of 1 January 2009. As of that date the percentages of the WOZ waarde of the house is 2.35% instead of the current percentages of 0.55%. The increased rate of 2.35% applies only to the part of the value of the WOZ waarde that exceeds €1 million. Also the current maximum amount of the deemed taxable income of the personal house of €9,150 will not be applicable anymore as of 1 January 2009. On 21 November 2007 the Under-Minister of Finance has announced that the introduction of these new rules will be done more gradual and step by step as of 2010.
Also per 1 January 2009 the current unlimited exemption of pension claims will be restricted for pension claims based on salaries exceeding €185,000. Pension claims based on salary exceeding €185,000 that exist before 1 January 2009 will remain accepted after 1 January 2009.
In the 2008 Tax Package it is also proposed that as of 1 January 2009 employment income of director-major shareholders will no longer be subject to Dutch wage tax. The director-major shareholder only has to declare its employment income in its Dutch personal income tax return. However, if the company has other employees on its payroll the director-major shareholder will remain subject to wage tax. This will be determined based on the situation of the relevant company on 1 January of every year. If the company has other employees on its payroll on 1 January in a certain year, the director-major shareholder will be subject to wage tax. If the company has no employees on its payroll on 1 January the director-major shareholder only has to declare its employment income in its personal income tax return. The situation of the company on 1 January is therefore decisive for the director major shareholder whether he is subject to wage tax or not.
As of 1 January 2009 the main VAT rate will rise from 19% to 20%.
Under the so-called 30% ruling facility, a compensation to a maximum of 30% of the total wage amount can be paid free of wage tax to qualifying employees upon request and provided certain conditions are met. The High Court of The Hague has decided that this facility also includes amounts received as a compensation for dismissal. Consequently, this ruling has a broader scope than the former 35% ruling facility, which could be applied until 1 January 2001.
The possibility of compensating losses for corporate and personal income tax purposes has been limited as of 1 January 2007. Carry forward loss compensation is limited to nine years. For corporate taxpayers and substantial interest shareholders carry back loss compensation is be limited to one year. For entrepreneurs liable to personal income tax, losses can still be carried back three years. Grand fathering rules will be applicable for existing fiscal losses up to and including 2011.
An optional inter-company patent box is introduced as per the beginning of this year. The applicable corporate income tax rate is 10%. The patent box is not applicable to trade marks. Intangible assets with respect to which plant variety rights have been granted also fall under the scope of the patent box. The patent box will enter into force with retroactive effect as of 1 January 2007, as the European Commission has given its approval on for this regime on 12 September 2007.
An optional inter-company interest box is also introduced in the beginning of this year. The applicable corporate income tax rate will be 5%. The interest box will take into account the balance of interest received and paid with respect to group financing activities. A rebuttal rule will be applicable to loans granted with respect to the disposal of assets to a related company. Furthermore, anti-abuse legislation will be introduced with respect to situations whereby a company takes out a loan from a third party and contributes the funds as equity to a group entity opting for the group interest box, thus increasing that entity’s equity. The provision of business assets resulting in taxable income from other activities under the Personal Income Tax Act 2001 does not fall under the scope of the interest box. The date of introduction of the interest box is however not clear. This depends for an important part on the given approval by the European Commission. On 12 September 2007 it was decided that whether the inter company interest box will be approved or not will be postponed. It is not clear when the European Commission will decide about this regime.

