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same group under derivative contracts, which 
are linked to company pro! ts, will be blocked. 
Legislation will be included in Finance Bill 2014 
to prevent a charity’s entitlement to tax reliefs 
if one of the main purposes of establishing that 
charity is to avoid tax. " e de! nition of a charity 
for tax purposes will be amended accordingly.

" ere will be a new information disclosure 
and penalty regime for high risk scheme 
promoters, with objective criteria and a higher 
standard of reasonable excuse and care to be 
implemented. Clients of such promoters will ! nd 
themselves subject to new obligations, including 
the requirement to identify themselves to HM 
Revenue and Customs (HMRC). Users of a 
scheme that HMRC has defeated in a tribunal 
or court hearing in another party’s litigation 
will have to concede their position to re# ect that 
ruling. A “tax-geared” penalty will be levied if 
the required amendments are not made and it is 
found that the scheme in question failed on the 
same point of law. Payment of the tax in dispute 
in an enquiry of this kind will be mandated when 
an “avoidance follower penalty notice” is issued.

HMRC will launch a project in early 2014 to 
ensure that it is ready to make su$  cient use of 
data received under new exchange of information 
agreements (TIEAs). At Budget 2014, HMRC 
will consult on a range of enhanced proposals to 
penalise those “hiding” their money o% shore. 

US Treasury to close Dividend Tax 
Loophole for non-US investors

4 December 2013, the US Department of the 
Treasury proposed new regulations to close 
a tax loophole that enables non-US investors, 
particularly o% shore hedge funds, to avoid 
paying taxes on dividends paid by US companies.

Under the US Internal Revenue Code, 
non-US persons are generally subject to a 
tax of 30% on dividends paid on US equities. 
Many non-US investors, including foreign 
hedge funds, therefore enter into swaps or 
other derivative contracts that pay dividend 
equivalents, which are not currently subject to 
US tax, instead of directly holding the dividend-
paying equities on which they are based. 

" e proposed regulations under section 
871(m), an amendment to the Internal Revenue 
Code enacted in 2010, would align the taxation 
of dividend equivalents with the taxation 
of dividends from sources within the US 
when the underlying security that generates 
the dividend equivalent is US equity.

Final regulations released with the 
proposed regulations continue the statutory 
regime that imposes a withholding tax 
on the dividend equivalent component of 
certain US equity-linked swap contracts. 

Hong Kong trust reforms come into force

1 December 2013, the much anticipated 
Trust Law (Amendment) Ordinance 2013, 
which was passed by the Legislative Council on 
17 July 2013, was brought into force with the 
exception of the statutory controls on trustees’ 
exemption clauses will take e% ect, in relation 
to pre-existing trusts, on 1 December 2014.

" e purpose of the amendments is to 
modernise Hong Kong trust law, which is 
considered to be outdated and out of step 

with more modern trust laws in comparable 
jurisdictions like Singapore and the UK, and 
are intended to enhance Hong Kong’s status as 
an international asset management centre.

" e key amendments include 
the following new provisions:

Enhancing trustees’ default powers with a 
view to facilitating the e% ective administration 
of trusts, including: power to appoint agents, 
nominees and custodians to perform their 
“delegable” functions; power to insure trust 
property against the risk of loss or damage; 
entitlement to receive remuneration out 
of the trust fund even if the services are 
capable of being provided by a lay trustee.

Enhancing bene! ciaries’ protection, 
including: trustees will owe a clearly de! ned 
statutory duty of care to exercise such care and 
skill as is reasonable; professional trustees will 
not be able to exclude liability arising from 
fraud, wilful misconduct and gross negligence 
through exculpation clauses in trust instruments; 
bene! ciaries will be able to appoint and retire 
trustees without the involvement of the court and 
without the requirement of terminating the trust.

Reserved powers by settlors: a trust will 
not be invalidated only because a settlor has 
retained any or all powers of investment 
or asset management functions.

Abolition of the rules against perpetuities 
and excessive accumulations of income: 
settlors will be able to set up perpetual trusts 
in Hong Kong and there will be no limits on 
periods for which income may be accumulated 
in relation to non-charitable trusts.

Trusts governed by Hong Kong law will 
be protected from foreign heirship rules. 

Investment restrictions on trustees 
in default situations will be relaxed in 
respect of market capitalisation and 
dividend requirements of shares.

ECOFIN defers decision on UK patent box regime

10 December 2013, the EU Economic 
and Financial A% airs Council (ECOFIN) 
deferred a decision on whether the UK 
patent box regime is in breach of the EU 
Code of Conduct for business taxation.

ECOFIN instead invited the EU Code of 
Conduct group to “assess or consider all patent 
boxes in the EU, including those already 
assessed or considered before, by the end of 
2014, ensuring consistency with the principle of 
equal treatment, also against the background 
of international developments, including those 
in relation to the OECD BEPS initiative.”

" e UK introduced a “patent box” tax 
regime, with e% ect from 1 April 2013, which 
provides for a lower UK corporation tax rate 
of 10% for pro! ts associated with UK and EU 
patented inventions. It is intended to encourage 
companies to develop and exploit their patents 
in the UK. A number of other European 
jurisdictions apply similar favourable regimes.

However the UK “patent box” regime was 
criticised, especially by Germany a& er it was 
reported that patent registrations by German 
companies in the UK had risen by 27%, and 
the European Commission found that it to 

be harmful because it “violates two of the ! ve 
principles of the Code.” It referred the issue to 
the EU Code of Conduct working group, which 
in turn escalated the matter to ECOFIN.

" e UK Treasury defended the measure, 
saying in a statement: “" e government is 
con! dent that the UK’s Patent Box regime does 
not breach the EU Code of Conduct Group’s 
criteria; it is more tightly de! ned and imposes 
tougher eligibility criteria than other similar 
measures in operation that have previously been 
considered by the Code Group, for example those 
in France, Spain, Belgium and the Netherlands.”

ECOFIN’s decision to commission a 
wide-ranging report on patent box regimes 
across the EU means that the question will 
be deferred for at least another year.

Gibraltar tax regime under EU investigation

17 October 2013, the European Commission 
opened an “in-depth investigation” into whether 
a corporate tax regime Gibraltar implemented 
in 2011 “selectively favours certain categories 
of companies, in breach of EU state aid rules”.

" e move followed a complaint from Spain 
in June 2012, which alleged that an element 
of the Gibraltar tax code enabled Gibraltar 
to “continue to grant a selective advantage to 
o% shore companies”. " e commission said that, 
on the basis of a preliminary investigation, it 
had decided to consider the matter further.

" e Commission said it would focus in 
particular on an exemption that the Gibraltar 
tax regime gives to those taxpayers who 
receive passive income, such as dividends, 
royalties and certain types of interest income. 
“At this stage, the Commission considers that 
the tax exemption for passive interest and 
royalty income may involve state aid, because 
it departs from the general corporation 
tax system,” it said in a statement.

“" is could grant a special advantage 
to the particular group of companies that 
produce this type of income. Unlike for 
dividends – the exemption of which can be 
justi! ed by the need to avoid double taxation 
– the Commission has, at this stage, found no 
valid justi! cation for such an exemption.”

Although Gibraltar amended the legislation, 
as of 1 July 2013, to repeal the exemption for 
inter-company loan interest, whether from 
Gibraltar or abroad, the Commission said it 
still needed to examine “whether the passive 
interest exemption was in breach of the state aid 
rules during the period when it was in force”.

" e Gibraltar government said it was 
con! dent that it could take swi&  legislative 
action to address the issues raised and described 
the Commission’s rejection of Spain’s broader 
complaints about its regime as “very positive”.

“Of even greater importance, the European 
Commission has categorically rejected Spain’s 
argument that the corporate tax system in 
Gibraltar is regionally selective. " is is … 
arguably the most important aspect of today’s 
decision, [for it] is the ! rst time ever that the 
European Commission has o$  cially and 
formally stated its opinion on the critical 
issue of regional selectivity and Gibraltar 
since the European Court judgments under 
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high occupancy demand. " e expansion 
is scheduled over a 10-year period.

DIFC Properties chief executive Brett Schafer 
said DIFC would seek property companies, 
developers, funds and real estate investment 
trusts to develop 17 buildings through joint 
ventures. " e DIFC would contribute land 
and infrastructure while its partners would 
be responsible for ! nancing construction.

DIFC o% ers exemption from income tax 
for 50 years, 100% foreign ownership, no 
exchange controls and a legal system based on 
English common law. It recently announced 
that the number of companies operating in 
the zone has reached more than 1,000.

President vetoes Bulgarian 
citizenship amendments 

7 November 2013, Bulgarian President 
Rossen Plevneliev vetoed amendments 
adopted by Parliament in October to the 
Foreigners Act and Citizenship Act that would 
enable non-EU citizens to get permanent 
residence in Bulgaria for making a million-
leva ('500,000) ! ve-year investment.

" e legislation as adopted did not provide 
a mechanism against abuse of the right of 
permanent residence of foreigners, and nor 
did it create the conditions to encourage 
real investment in the economy, sustainable 
positive growth and job creation.

A similar provision in Bulgarian law was 
rescinded in early 2013 for reasons of national 
security because foreigners who had already 
gained permanent residence could use the 
investment as collateral for a loan that could 
then be used by others to get residence permits.

“" e President supports the creation of 
opportunities for attracting foreign investment, 
but provided there are legislative guarantees 
against circumvention,” a statement said.

Plevneliev also vetoed a proposal under which 
someone who had become a permanent resident 
through investment could apply a year later 
to become a Bulgarian citizen. An assessment 
on whether to grant citizenship could not and 
should not be based solely on ! nancial reasons, 
he said. Further, as a member of the European 
Union, Bulgaria had responsibilities that 
required the creation of e% ective safeguards.

Plevneliev believed that further consideration 
of the law by the National Assembly would 
improve the legal framework by eliminating 
threats to national security and the ability to 
easily circumvent the law. Under Bulgaria’s 
constitution, the President’s veto is not absolute 
and may be overridden by a simple majority 
of the members of the National Assembly.

Bearer shares abolished in TCI

13 November 2013, the Abolishment of 
Bearer Shares Bill was enacted to prohibit the 
issue of bearer shares in the Turks and Caicos 
Islands. A six-month period has been granted 
for holders of bearer shares to register their 
shares and convert them to ordinary ones.

TCI Premier Rufus Ewing noted that 
the decision was in keeping with his 
government’s commitment to ensuring 
that the ! nancial services centre remains 

transparent and operates in accordance 
with international accepted standards.

Switzerland and China sign 
new double tax treaty

25 September 2013, Switzerland and 
China signed a new double tax treaty that 
will replace the current 1991 treaty. " e 
new treaty reduces the maximum rate of 
withholding tax on dividends from 10% 
to 5% and contains provisions on the 
exchange of information in accordance with 
the currently international standard. 

Switzerland and China have agreed to 
reduce the maximum rate of withholding tax 
on dividends from 10% to 5% if the company 
receiving the dividends holds a stake of at 
least 25% in the distributing company. " e 
withholding tax rate for royalties has been 
lowered from 10% to 9%, while the rate 
for interest payments remains at 10%

" resholds for permanent establishments 
have been adjusted to 12 months for building 
and construction sites and installation 
projects as well as to 183 days in a 12-month 
period for provision of services.

China will not be entitled to levy any 
business tax or any value added tax on 
international transport services provided by 
Swiss shipping companies and airlines.

Capital gains tax deriving from disposal 
of shares is levied in the country where the 
company whose shares are being sold is resident, 
provided a minimum participation of 25% is 
during the last 12-month preceding the disposal.

" e treaty has to be rati! ed by the 
parliaments of the two countries and is subject 
to an optional referendum in Switzerland.

Bermuda streamlines funds’ approval process

4 October 2013, the Investment Funds Act 
2006 was amended by the Investment Funds 
Amendment Act 2013 to streamline the 
approvals process for funds. " e Amendment 
Act repeals the existing provisions on exemption 
and introduces two new classes of exempt funds 
– Class A and Class B. Class A Exempt Funds 
require no approval by the Bermuda Monetary 
Authority (BMA) and can be registered and 
launched in Bermuda on a fast-track basis 
using the BMA’s ERICA online system.

Class A Exempt Funds are only open to 
quali! ed participants – sophisticated private 
investors or institutional investors – and 
must have an investment manager who 
is licensed under Bermuda’s Investment 
Business Act, or authorised by a recognised 
foreign regulator or has assets under 
management of at least $100 million.

" e fund must appoint an auditor, fund 
administrator, registrar and a custodian or 
prime broker, as well as a local representative 
with access to ! nancial information. " e fund 
must also update the Bermuda Monetary 
Authority annually and ensure that it 
continues to meet these quali! cations.

Bermuda has also amended its Class B 
Exempt Funds to eliminate the requirement 
that a fund administrator be recognised 
and the requirement to ! le changes of 

service providers to the fund. However a 
minimum level of investment of $100,000 by 
quali! ed investors has been introduced.

Funds that are currently exempt 
under the repealed provisions will be 
grandfathered by the Amendment Act and 
will continue to be exempt under the repealed 
provisions for a period of three years.

Dutch offer treaty talks with 
developing countries

30 August 2013, the Netherlands government 
o% ered 23 developing countries the chance 
to renegotiate tax treaties to close loopholes 
that allow multinationals to avoid taxation. 
" e review of tax treaties with developing 
countries was launched a& er Mongolia cancelled 
its tax treaty with the Dutch, accusing the 
Netherlands of enabling “! scal avoidance.”

" e Netherlands will in future inform 
treaty partners when a company does not meet 
substance requirements and is merely using a 
Dutch shell company to avoid taxes. It will also 
approach the other low-income countries and 
low middle-income countries to see if they wish 
to add anti-abuse clauses to the existing treaties.

" e Netherlands has more than 90 double 
tax treaties. Several thousand international 
corporations, including 80 of the world’s 
largest, use so-called “letter-box” companies 
with no employees to re-route pro! ts to 
low tax jurisdictions, o& en paying no 
withholding tax in the country of origin.

“By making use of loopholes in tax treaties in 
combination with di% erences between national 
tax rules, internationally operating companies 
can avoid paying tax,” Development Cooperation 
Minister Lilianna Ploemen said in a statement.

In October 2013, Dutch Financial State 
Secretary Frans Weekers submitted an 
amendment to the government’s Tax Plan to 
extend the reporting obligations in respect 
of conduit companies in the Netherlands 
from 1 January 2014. " ese requirements 
include governance and administration 
from the Netherlands, incurring su$  cient 
risk with regard to related legal relationships 
and maintaining a su$  cient level of 
equity in accordance with functions.

Under the previous regime, the Netherlands 
required intermediary companies in receipt 
of interest or royalty payments from other 
countries that pay out the interest or royalties 
to third countries, to inform the Dutch Tax 
Administration of their existence and size only 
if they wished to obtain advance rulings on tax 
treatment. " ese provisions will be extended 
to include intermediary companies that do not 
request advance rulings. If an entity does not 
ful! l the substance requirements it will have to 
disclose information to avoid double taxation. " e 
tax authorities will also spontaneously exchange 
information with relevant foreign tax authorities.

" e measure forms part of e% orts to actively 
combat international tax avoidance, without 
altering the basic structure of the Dutch tax 
system. " e Dutch Tax Administration has 
further pledged to spontaneously inform the 
tax administrations in treaty partner states if 
an entity fails to meet the necessary criteria.
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